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PREFACE 


A long-awaited dream is coming true in the form of this book. It is a congregation of academic 
minds, sharing their expertise on family law connected issues, which have high contemporary 
relevancy. 


Law, governs the entire spectrum of human conduct. So, it ought not to be static. It should grow 
with the changing needs of the society. But many a time, law lags behind social change. It is 
also true vice versa. Society does not change and does not keep pace with change in law. Both 
the situations result in socio-legal imbalance giving rise to conflict between social morality and 
constitutional morality. 


The concept of family has been universally changed greatly in recent decades and India is no 
exception to it, though a bit late, compared to Western and European societies. Family, as a 
product of marriage, is a prime institution, socially cherished and legally recognised, since the 
dawn of civilization. However, the conventional assumptions of family and the sanctity 
attached to marriage are witnessing a gradual side-lining with the emergence of alternate forms 
of long-term committed intimate relationships, be it by heterosexuals, without marriage, 
commonly called as Live-in-relationship, and by homosexuals urging their right to marriage 
and family life as their legitimate claim. 


The irony that deserves to be noticed is where marriage is permitted between heterosexuals, 
they crave for mere relationship without committing themselves to marriage and marital 
responsibilities. On the other hand, marriage does not permit parties to be homosexuals, and 
same sex individuals want to enter into marriage bond and form a family with alternate 
parenting mechanisms namely adoption and surrogacy. These hybrid forms of families with 
live-in-relationship unions, same sex unions and single parenting family structure throw open 
un-resoluble legal issues affecting the stake holders in the areas of matrimonial remedies, 
inheritance and property, guardianship and adoption, legitimacy and maintenance, division of 
spousal/ live-in partner properties. The existing Family law framework fails to capture these 
developments in the society on the ground of socially perceived notions of morality and ethics. 
In a plural society, diversity of conflicting claims for rights is indispensable, resulting in 
legislative dilemma and judicial divergence. 


Family and marriage have been evolved as a natural phenomenon over time but man-made 
perpetrations of discrimination against women on the basis of gender reflect patriarchy in the 
customs and social barriers. Logically speaking, law as an instrument of social change, begins 
with making of law. But even legislators who make law, see through the lens of male 
experiences. Family law, consisting of customs, traditions and legislations, suffers from certain 
grey areas. Gender discrimination against women and patriarchal clutches are patently and 
latently visible in the matters of divorce, guardianship, adoption, inheritance and maintenance. 
India is a mosaic of colourful personal laws of all religious communities. But no one personal 
law has a credit of being gender neutral, though their subordination of woman varies only in 
degrees. The rights of the children, in cases of family turbulences, are flagrantly violated and 
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the responsibility of safeguarding their interests heavily rests upon the shoulders of judiciary. 
The adoption of children, hitherto, was parent-centric and religious centric and now with 
Juvenile Justice Act, the future of orphaned, abandoned and surrendered children has been 
secured legally. Still, in real terms, thousands of children are wailing in children’s homes and 
thousands of couples are waiting for a child. The system needs a close scrutiny. 


Though family law is basically a civil law, intersection of criminal law is visible in areas of 
marital rape, bigamy, domestic violence, child marriage and protection of children from sexual 
abuse. This is an interesting area but it is time to ponder why these issues surface constantly 
despite legal safeguards. 


Uniform Civil Code, Article 44 of the Constitution of India, is a much-debated directive of 
State Policy due to its complex nature and challenges from different quarters. The proponents 
hope for integration and gender equity whereas the dissidents apprehend marginalisation. 
Legislative action is deferred and Judicial response is not uniform. 


In this context, we took an intense interest in bringing out a book and offered important time 
slots to these themes during a Three-Day National Conference on “Reconstructing Family Law 
in India with Evolving Modernity”, organised by the Faculty of Law on 4", 5" and 6" January 
2023. The Conference was inaugurated by Hon’ble Justice Prabha Sridevan (Retd), the High 
Court of Madras, who set the ball in motion. It was concluded by Valedictory address by Prof. 
Dr.Manoj Kumar Sinha, Director, Indian Law Institute, Delhi, a premier institute of Legal 
Research headed by the Hon’ble Chief Justice of India, as its Ex-officio President. This 
conference opened up the intellectual door for academicians and researchers to garner 
excellence in the legal field. 


The present book titled, “Family Law in India — Growing with Modernity” contains updated 
papers presented in the Conference which were peer reviewed and revised to make them 
suitable for publication. It takes stock of all recent developments. This book is a good step in 
that direction. All efforts are made to make this book aesthetically pleasant and academically 
rich. 


Prof. Dr. P.B. Pankaja 
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FOREWORD 


Law and social change never travel parallel. Either Law precedes social change as in the case 
of property rights to women or social change precedes law as in the case of alternate forms of 
intimate relationships. Legal lacunae vs. social realities as well as legal dynamism vs. social 
reluctance create areas of socio-legal tension. Its vibrations are indispensably and abundantly 
felt in the core areas of family law because lasting values in a given society have their roots 
only in a family. A great deal of transformation has been taking place in matters connected with 
family law. The hitherto discourses on Family law has shifted its focus towards the newly 
emerging social realities which have evoked a great deal of controversies and conflict of 
interests. 


In this era of fusion of traditional and modem thoughts and practices in the sphere of family 
law, Prof. P. B. Pankaja and her team have undertaken and completed a formidable task in 
bringing out this book aptly titled as “Family Law in India — Growing with Modernity”. It is 
a timely outcome. I have gone through the first print of this book and it is refreshing. It is a 
comprehensive collection of the views of learned academicians and professionals, arranged in 
a meaningful sequence. The theme and the sub-themes of the book are very much relevant to 
the present-day context, not only for the legal academicians, but also for the common man as 
well. Not only literacy, but legal literacy is the need of the hour. Every individual is a real stake 
holder in this transformation. 


The conflict between the traditional concept of family and modern concepts of Intimate 
relationships like live-in-relationship unions, same sex unions and single parenting family 
structure leave the young generations in a state of confusion and pose great challenges to the 
institutions of marriage and throw open un-resoluble legal issues like legitimacy and parentage. 


The existing legal framework does not address the contemporary issues of socio- legal tensions 
and the stake holders knock the doors of judiciary for legal recognition and legitimacy. For 
them, Judiciary is believed to be a high-impact institution. 
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Family, once considered to be the safest place of living, has become the source of violence and 
abuse of all kinds. Right to human dignity and self-esteem of women and children get flagrantly 
violated inside the house, within the four walls of a family, in the form of domestic violence, 
marital rape, assault and child abuse and place family law and criminal law into cross roads. In 
marital disputes, children are the worst sufferers and the responsibility of the judges of the 
Family courts and counsellor rests heavily upon their shoulders. Marital disputes, children are 
the worst sufferers and the responsibility of the judges of the Family courts and counsellor rests 
heavily upon their shoulders. 


The diversity in personal law and conflict of law in cases of conversions and inter-religious 
marriages have become subjects of debate impacting the fairly relationships in a big way. The 
debate on Uniform Civil Code, which commenced thorn the date of making of Constitution, 
continues till date and the consensus on Uniform Civil Code remains elusive. The voice of 
judiciary, in this respect has been varied; Sometimes it acts as a whistle blower, reminding the 
executive and the legislature of their forgotten constitutional obligation of bringing in UCC 
and sometimes expressing its policy of judicial restraint, leaving the ball in the court of 
parliament. 


The advent of medico-technology and reproductive revolution have already shown its positive 
impact on ‘right to be a parent’ of childless couples in the form of surrogacy arrangements. 
Banning of commercial surrogacy in India, no doubt, is a welcoming step but concerns are 
expressed over legalization of only altruistic and in-family surrogacy. 


The recent exploration of Artificial intelligence. Which is in its infancy, is also sure to 
revolutionize the future of family law litigations. The ethical, legal, economic, social and moral 
implications of AI in Family Law become the inevitable consequences and food for legal 
thought. 


All these themes, which have not received that much of attention among academicians, which 
they deserve, find a place in the present book. Our readiness to address unpredictable legal 
consequences, which is hitherto a less explored domain, captures its legitimate place in the 
present book. The learned contributors of papers have addressed many of the currents that 
underlie the functioning of family system in modem India. This book is a welcome addition to 
the corpus of literature on Family Law. I trust this book will reach a wider circle of readership 
among academicians, scholars, practitioners, students and policy makers and policy changers. 


1 congratulate and extend my heartiest wishes for the success of this book. The book is special 
for its ingenuity and contemporary relevance and initiates a search of solution for an array of 
questions. 1 am happy to introduce this book to the reader. 


(Prof. (Dr.) Manoj Kumar Sinha) 
Director, 
Indian Law Institute, Delhi 


Message from the Founder-Chairman 


I congratulate the Faculty of Law, Dr. M.G.R Educational and Research Institute of 
Adayalampattu campus for having come together publish a book titled “Family Law in India 
— Growing with Modernity ”. 


Family is considered to be the foundation of a society and the law governing family affairs acts 
as a catalyst for an orderly society. In the fast-changing scenario of marital and intimate 
relationships and other family relationships, the themes of the book are very much relevant to 
the present-day context. I hope this work will be a reservoir of knowledge and creativity. I am 
sure that new innovative ideas will benefit the academicians, professionals, policy makers and 
society at large. I appreciate the Editorial team of the Faculty of Law and all the contributors 


of research papers for taking this institution towards its vision and mission “Evolve and Excel” 


I wish all success. 


Dr. A.C. Shanmugam 
Founder Chairman 
Dr. MGRERI 


Message from the President 


I am extremely happy to note that, the Faculty of Law, Dr M.G.R Educational and Research 
Institute (deemed to be university), has come out with a book titled “Family Law in India — 
Growing with Modernity”. Since law is dynamic in nature, the themes chosen are apt and the 
contributions of distinguished authors in disseminating the state-of-the-art research findings is 
appreciable. I am sure it would provide a glimpse of recent developments in family law matters 


and explore the various mechanisms to address the inevitable socio-legal issues. 


It is my pleasure to extend my heartfelt felicitations to the Faculty of Law and also congratulate 
the Chief Editor and her team for their enormous work they have put forth in bringing the book 
to light. I wish great success and I hope they would continue this priceless journey in the future 


as well. 


Er. A.C.S. Arun Kumar 
President 
Dr. MGRERI 
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Message from the Vice Chancellor 


It is indeed a matter of great happiness to share my thoughts on the publication of a good book 
titled “Family Law in India — Growing with Modernity”. Dr. MGRERI is an institute of 
national importance aiming to achieve excellence in multi-disciplinary activities through 


education and research and I think the present publication is in line with our objective. 


I have gone through the contributions of the learned authors on various themes, including 
medico-legal and techno-legal developments and I truly believe that all are very relevant in 
today’s context. Not only literacy, but legal literacy is the need of the hour. I hope that the 
book in hand will fulfill the given objectives and I place my appreciation on record for the 
endeavor of the Faculty of Law and the Editorial team to bring out this work in a systematic 


manner. I wish all success and hope the book will get wider readership. 


Prof. Dr. S. Geetalakshmi 
Vice Chancellor 
Dr. MGRERI 
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Message from the Registrar 


It gives me immense pleasure to pen a few words about the book titled “Family Law in India 
— Growing with Modernity”. This literature opens up the intellectual door for academicians 
and researchers to garner excellence in the legal field and also to explore the role of law in the 


changing society, specifically in the arena of Family matters and connected issues. 


I believe, this book is a holistic document of academic excellence on various themes on 
evolving issues in family relationships, for which the existing legal framework is inadequate. 
The contributions and suggestions by the learned authors may go a long way in changing the 


law to the changing needs of the society. 


I am also happy to note that this work has attracted a large number of contributors from all 
parts of the country, including students’ community, whose enthusiasm in scripting their ideas 


is visible in their writings. 


I have no doubt that this book will be a valuable addition to the reservoir of knowledge on legal 
literature. It is also a milestone in achieving academic excellence of the university. I appreciate 
the Faculty of Law and the editorial team for this achievement and I wish all success for future 


endeavours. 


Prof. Dr.C.B. Palanivelu 
Registrar 
Dr.MGRERI 
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Message from the Executive Director (Legal) 


I extend my hearty congratulations to the Editorial team of the Faculty of Law, Dr. M.G.R 
Educational and Research Institute for bringing out this book titled “Family Law in India — 
Growing with Modernity” which provided a platform for all the researchers and academicians 
to portray their view point on the various themes of the book. My best wishes to the Faculty of 


Law and its dedicated team and hope many more such contributions will follow. 


Prof. Dr. G.C. Kothandan 
Executive Director (Legal) 
Dr.MGRERI 
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Message from Director 


It is with much delight that I appreciate the efforts taken by our Faculty of Law, Dr. M.G.R 
Educational and Research Institute, for bringing out this book titled “Family Law in India — 
Growing with Modernity”, which has given the faculties, researchers and students an 
opportunity to think and pen down their ideas on various developments that are taking place in 
the area of family law for which the legal solutions are inadequate. Law is lagging behind the 
social realities faced by the people in the society in their personal matters. Improving 
professional skills and research aptitude along with keeping abreast of the advances in legal 


arena is the need of the hour. 


I congratulate the entire team for the hard work they have put forth to give this book it’s much 
needed colour and vigour. I wish them great success and hope this mission will be carried out 


with even more dynamism in the years ahead. 


Prof. Dr. N. Murugavel 
Director, Faculty of Law 
Dr.MGRERI 
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Message from the Dean 


It is with much delight that I pen down a few words for the timely publication of the book titled 
“Family Law in India — Growing with Modernity”. This is a ‘dream come true moment’ for 
the Faculty of Law and is possible only because of the support and encouragement from the 


Management of the Dr. MGR Educational and Research Institute. 


The book is of great academic value in the present-day context of societal changes taking place 
in India. I appreciate the Editor-in-Chief and her entire team for their untiring efforts to bring 
out this volume. I congratulate all the researchers, academicians and professionals who have 
come forward to share their ideas and research findings on varied topics in the area of Family 


law. 


I am sure this will be a torch bearer for future endeavours in the field of Family and Personal 


law from the Faculty of Law, Dr. MGR Educational and Research Institute 


Prof. Dr. K. Murugadoss 
Dean, Faculty of Law 
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Message from the Special Officer 


Publication of book is a celebration of knowledge, sharing of expertise and learning from each 
other. The present book is aimed to bring together academicians and practitioners, scholars and 
students on a single platform to pen down on a range of topics closely connected with our real- 
life family situations, academically termed as family law or personal law. The book is special 
for its originality and contemporary relevance and for a search of solution for an array of 
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MITAKSHARA JOINT FAMILY PROPERTY AND PROPERTY RIGHTS OF 
WOMEN* 


Prof. (Dr.) T.V. Subba Rao* 


INTRODUCTION 


Hindu system of law is based on Dharma which is considered a guide to life, but very difficult 
to define. Elucidations, expositions, instancing, exemplifying and characterizing are more than 
defining. It is complex and ubiquitous. It is not surprising that it has no equivalent term in 
English.! It is believed that initially the principles of Dharma were applied to Aryans only, but 


reifications reveal that it was universal. 


A brief discourse on ‘Dharma’ is required for property rights of women under ancient law to 
be meaningfully understood. The word dharma comes from the root word Dhri which means a 
thing that uphold, wear or ‘Have on? — dharayateti iti dhrmaha. Dharanath Dharma 
mityahuhu, what is followed in practice or applied in life is called Dharma. The world is upheld 
by dharma (pruthivim dhrmana dhrutham). In Rig-Veda it appears in number of places, sixty 
times with different meanings. Principles of dharma are all pervading starting prior to birth to 
death and beyond. Vedic injunctions often referred to as Rita — ritam is considered as cosmic 
order- as nature’s harmony. In its moral aspect it includes morality and justice and as a ritual it 
is orderly performance of ritual. It is expected to vary as per the human needs (Navya jayatam 
ritam). One will come across the expressions of Sanatana Dharma — Arsha Dharma — 


Bharathiya Dharma. 


Initially Dharma was equated with laws of sacrifice. Its meaning has wide amplitude and 
encompasses morality, ethics, religion. Justice obligations striving, righteousness, custom and 
secular law (vyavahara). Sometimes dharma is also referred to as property. In Shanti Parva of 
Mahabharat, Bhishma tells Udhishtir that ‘it is difficult to define Dharma’ and adds that ‘it is 
thing that helps the upliftment of living being, that ensures welfare and rishis have declared 
that one which sustains is Dharma’. It was further stated that; nonviolence, purity, truth, purity 


control of senses, not coveting the property of others - are considered as “Dharma 


* Former Professor, SPMVV, TIRUPATI, Professor Emeritus, VIPS, New Delhi, Former Visiting Professor, 
NLSIU, Bangalore 

* This paper is based on the discourse in the National Webirnar on “Socio-legal values in Mitakshara, vachana, 
dasa and folk literature in Karnataka — An exploration”, conducted under the aegis of Vigneswaran Adhyayana 
Peetha and Karnataka State Law University and a talk given in MGR University, Chennai. 

' Kane, P.V., History of Dharmasastra, (1930) digitallibraryindia; JaiGyan; Alf Hiltebeitel, Dharma....(2011) 

* https://dict.hinkhoj.com/dhri-meaning 
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lakshanam”. Lord krishna ordains, Dharma upholds both this-worldly and other-worldly 
affairs". Brihat naraynaopanishad states that ‘that which is dharma is truth. therefore, they 
say of man who speaks truth as’ he who speaks truth speaks dhrma. A man who speaks dharma 
speaks truth’. (Dharmehi paramo loke dharme satyam pratishtitham). Truth is always one 
(ekam sat, vipradha bahudha vadanti)’. Ultimately it is stated that ‘one should never do 
another what one regards as injurious to oneself. This is in brief the law of dharma’ (MB 


XVIII). 


Dharma is considered king of kings — Even king is bound by dharma — his power is limited by 
dharma. Ancient system did not make distinction between positive law and morality and ethics. 
Till the period of Dharma Sutras principles of positive law were mixed with religious 
injunctions. It was an admixture of secular as well as religious precepts. It is always subtle and 
at times - led to apparent conflicts. There were number of instances of such apparent conflicts 


both in Mahabharatha and Ramayana. 


Dharma is promulgated in the form of commands. (Positive and negative vidhi and nishedha). 
Dharma is variedly classified as Vyakti dharma - the dharma of an individual; Parivarika 
dharma - family dharma (also called kutumba dharma); Samaja dharma - societal dharma; 
Rashtra dharma - national dharma; Manava dharma - the dharma of mankind; Varna dharma 
- professional dharma; apad dharma - exceptional/abnormal situational dharma; Yuga dharma 
- dharma applicable for an age; Ashrama dharma - dharma for stage of life; In its various 
aspects it covers; Varna Dharma, Ashrama Dharma and Purusahrthas, Dharma Artha kama 
mokasha. It is believed that if one follows dharma in earning artha, and kama automatically he 


will reach Moksha. People always preferred higher dharma that sustains the society. 


Rules of dharma are not static but change according to yuga — they are subject to time and 
space limitations in so far as the changing needs of human being are concerned — principle of 
kalivarjya, to be avoided in the present Kali age, obsolete,* appeared mostly in the Purana-s 
around A. D. 1000. The Dharma that was followed in satya yuga was different — it was different 


in tretayuga and dwaparayuga. 


3 (Mbh 12.110.11). 

4 https://www.wisdomlib.org/definition/kalivarjya. Ch. 103, Episode of Krsna concluded, Sloka 8". Brahma 
Purana. Vol. Part II. Motilal Banarsidass. 1955. p. 515. It was on the day on which Krishna left the Earth and 
that the Kali age set in. 
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The sources of Dharma >: Sruti, Smriti; Digests and Commentaries; Custom; Good Conscience 


Srutihi, smritihi sadacharahaha swasyacha priyamatnam 
etat chaturvidaha prahuhu sakshat dharmasya lakshnam 
Vedah akhilo dhrma mulam Smriti milecha tatvidam 
Achrachiva sadhunam Atmanam thushti revacha 

— Manu 


Evolution of Vignaneswara’s Mitakshara 


The Smriti period can be classified as Dharma sutra Period (800 to 200 B.C — Gautama, 
Boudhayana, Apasthambha, Vasishta, Vishnu, Haritha to name few) and Dharma Sashtra 
Period (200 B.C. to 200 AD — Manu, Yagnavalkya, Narada). The periods are as given by 
western scholars who are criticized for falsification of history and periods thereof. The 
commentaries and digest cover the period starting from 700 B.C. to 700 A.D. and even after. 
From 12th century onwards synthesizing and covering usages and customs was started. 
According to Desai this was a period of critical inquiry, expansion and consolidation. Of all 
the commentaries Vijaneswara’s Commentary on yagnyavalkya smriti occupies a prime and 
pride place.’The commentary is known as Mitakshara and practically freed the Hindu System 


of law from religious fetters and made it acceptable to all communities and regions. 


In the sacred Books of the East, Vol. XX XIII, it is pointed out that “In modern Hindu Law as 
administered in the British Courts in the whole of India, the smriti of Yajnavalkya (and thus 
the commentary of Vijnanewara on that) has become the guiding work for the whole of India. 
This position it richly deserves by its concise but clear statement of Principles, its breadth of 
vision and its comparative impartiality towards the claim of both sexes and the different 
varnas”. Vijnaneswara (Kancha) — belonged to 12" Century and adored the court of Emperor 


Vikramaditya the VI of Chalukya dynasity. He was born in Masimadu, Karnataka. He 


5 Jha, Ganganatha, Hindu Law in its sources,(1933), digitallibraryindia; JaiGyan 

é The claim of ancestry as arrived by western scholars about vedic period was 6000years B.C. it may be much 
earlier than that even though one cannot properly fix the period. Based on astrological constellations Sri Ram 
was born at 12-10 p.m. n 10" January 5114 BC when five planets in Uuccha, of course with 7" house occupied 
by Kuja. However, Valmiki’s Ramayan (1-1-97) says Dasa Varsha Shasrani Dasa Varsha Satanicha he lived on 
the earth. one can see that Lord Krishna had completed his voyage on the earth on 18th February 3102 B.C. after 
attaining 125 years of age. Theses births are preceded by vedic period and probably smriti period as vyavahara 
dharma was followed, explained and clarified both in Ramayan and Mahabharath. However, fasciculus 
interpretations and interpolations are not ruled out. See Belvalkar S.K., Ranade, R.D., History of Indian 
Philosophy (34 Edn, 1997 

"Bhatt, Ishwar,P., “Protection Against Unjust Enrichment and Undeserved Misery as the Essence of Property right 
Jurisprudence in Mitakshara”, JILI Vol.48, 155 
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commanded a very great respect. He did not give divine powers to the king. Strongly advocated 
Danda-Niti irrespective whether he is a son or relative etc. Refers to Rajasasanas on the edicts 
but not preeminent position was not given. Importance was given to custom — Acharah 


paramodhrmaha.® 


The paramount position of the Yajnavalkya smriti is largely due to the commentary on it by 
Vijnaneswara. This commentary known as Mitakshara holds sway throughout India. The 
Mitakshara school of law is paramount outside Bengal, Assam and parts of Orissa where m 
Jimutavhana’s Dayabhaga was opted for. Even in Bengal the Mitakshara ranks next only to the 
Dayabhaga which is accorded primacy in that part of the country. For this reason, the 
Yagnavalkaya smriti, as expounded by Mitakshara, holds a dominant position amongst the 
various smrities. The Mitakshara means measured words or few words. On YaJnavalkya Smriti 
not only the work of Vijnaneswara, Vijnaruph had written Balakrida (900 A.D.) Apararka had 
written Aparaditya (1200 A.D.) 


Sub-schools of the Mitakshara 


The Mitakshara School is usually subdivided into four schools, namely, the Benaras School, 


the Mithila School, the Maharashtra and the Dravida School. 


(i) Dravida School: In addition to the Mitakshara, in southern India certain works 
incorporating local custom are also referred for instance: (a) Parasara Madhaviya of 14" 
Centuruy; b) Smritichandrika by Devanna Bhatta, considered as Nibandha or digest of law 
mostly dealing with inheritance. This was compiled during the period of Viyyanagar Empire: 
(c) Saraswativilasa (1515) (d) Vyavahara Nimaya: This is a work of Varadaraja of 17th 
Century. 


Gi) Maharashtra School: Bombay School: In addition to the Mitakshara, the Bombay School 
attaches great importance to the following works: (a) Vyavahara Mayukha (1610 and 1645): It 
mainly deals with secular law. (1610 and 1645); (b) Nirnaya Sindhu (1612) by Kamalakara. 


Gii) Benaras School: The Benaras School recognises the following as authoritative in addition 
to Mitakshara. (a) Viramitrodaya (1610-1640) by Mitra Misra, In Vedachela v. Subramania, 
1921 (48) IA 349, the Privy Council observed: “The Viramitrodaya holds in Western India a 


8 The Collector of Madura v. Mottoo Ramalinga Sathupathy (Privy Council) No. | 29-02-1868 
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high position. It supplements many gaps and omissions in the earlier commentaries and 
illustrates and elucidates with logical preciseness the meaning doubtful prescription”. In 
Girdharilal v. Bengal Govern-ment, 1868 (12) MIA 448, the Privy Council had observed: “The 
Viramitrodaya is properly receivable as an exposition of what may have been left doubtful by 
the Mitakshara and declaratory of the law of the Benaras School”. (b) Nirnayasindhu: This 
work is received as an authority not only in Western India but also in the Benaras School. 


Similarly in Western India Viramitrodaya is received as an authority. 


(iv) Mithila School: The important authorities of this School are: (a) Vivada Chintamani, a 
Nibandha work of Vachaspati Misra and was written in the 15th Century; (b) VivadaRatnakara, 
a Nibandha work (digest) written by Chandeswara in the 14th Century; (c) Madanaparijata 
This was composed composed between 1360 and 1390 by Visweswarabhatta who was also the 


author of Subodhini, a commentary on the Mitakshara. 
Effect of Migration from one sub-school to another sub-school 


Hindu law being a system of personal law, it attaches to a person even when he shifts from one 
place to another. So, if a Hindu migrates from a place comprised in one sub-school to another 


place where a different sub-school of law prevails, he carries his personal law with him. 


In Keshao Rao v. Sadasheorao’, Maharashtra Brahmin family settled down in Central 
Provinces where the Benaras School prevails. The family acquired property in that province. It 
was held that succession to this property was governed by the Mayukha law even after the 


migration. 


Adherence to family usages is a strong oriental habit. This is the reason for applying the law 
of the place of origin. In Balwantrao v. Bajirao'®, parties from Poona had settled down in 
Central Provinces. The Privy Council held that it was not the Banaras School but the 


Maharashtra School of Law that would apply to such a case. 
Differences between Mitakshara and Dayabhaga Schools 


The essential differences between Mitakshara and Dayabhaga relate to the following. !!— 


° 1938 Nag. 163 

10 1920 (48) Cal. 30 (PC) 

1 Sampath, B.N., “The Joint Hindu Family- Retrospect and Propspect”, Banares Law Journal (1) 1965 
Bhattacharya, K.K. “Joint Hindu Family, ” Tagore Law Lectures (1984-85). 
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(i) Joint Family: According to the Mitakshara a son, grandson and great-grandson acquire 
by birth a right in the ancestral property. This doctrine is the basis of the Mitakshara 
joint family. According to the Dayabhaga the ownership of the son can arise only after 
the death of the father. There is no right by birth. The father has un-controlled power 
of alienation over the family property under the Dayabhaga. Under the Mitakshara the 
father’s powers are qualified by the son’s equal right by birth. 


(ii) | Survivorship: Brothers who have inherited property from their father have a right of 
survivorship in the Mitakshara joint family. The Dayabhaga does not recognise any 
right of survivorship and the brothers hold in quasi-severalty with full power of 


alienation. 


(iii) | Widow’s rights: When one of the brothers dies, his widow can succeed to his share 
under the Dayabhaga but under the Mitakshara her rights are excluded by the right of 
survivorship of the brothers. The widow can then have only a right to maintenance. The 


position in Northern India is differrent. 


(iv) | Sapinda: Heirship: The relationship of Sapinda arises according to Mitakshara by 
propinquity or community of blood. Under the Dayabhaga it arises by means of Pinda 
offerings to deceased ancestors. Spiritual benefit is the criterion for heirship under the 
Dayabhaga while consanguinity (blood relationship) is the guiding principle under the 
Mitakshara. Vijnaneswra’s explanation of sapindas was apparently unknown to 


previous law givers 


(v) Mitakshra was a departure from the Dayabhaga school which propounded ‘acquisition 
of right on the demise of last owner’ and inheritance based on offering of ‘pinda udaka 


kriya’ to the ancestry. 


(vi) Mitaskhra recognised right by birth, based on blood relationship or propinquity. 
Sapinda is interpreted like that. 


“Yatra yatra sapinda sabda tasyete Eka sarira avayava anvayaha”. 


Mitra, R.C., “The Law of the Joint Family Property and Partition”, Tagore Law Lectures (1913) 
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However, one could see grafting of local customs and usages as crystalised by the sub schools 
or derivative commentaries have found exceptions and modifications in relations to inheritance 


or marriage. 
Mitakshara Joint Hindu Family 


Vijnaneswara abandons the theory of connection through rice-balls offering and accepted the 
theory of transmission of constituent atoms — NilaKhanta (Samskara Mayukha). This 
institution like every other has advantages and disadvantages, but its advantages are both 
spiritual and secular, while disadvantages are merely secular in character. - G. Sarkar Sastry, 


Hindu Law p. 114 
Unique and fundamental aspect of Hindu Law 


Mitakshra joint family is a unique and one of the cherished institutions. Often it is referred as 
Avibhakta Kutumba — even though it was contested that it may have a larger meaning or 
narrower one. Because it may treat whole world as a family or may be confined to wife and 


children. 


Every Hindu Family is presumed to be a joint family. It is like a banyan tree with branches and 
sub branches — sons, daughters, sons’ sons, their children, their wives, widowed daughters in 
law etc.,. For bringing into existence common ancestor is necessary (gothra and pravara) — but 
for its continuation not necessary. Even illegitimate children, widowed daughter may come to 
its field. It is different from corporate personality or composite family. It is not juristic person- 
no outsider will become a member, except through marriage or adoption. HUF is used for tax 


and revenue purposes. 


Joint food, worship, property, living together may be normal — but not essential for the 
presumption of joint family. There is no presumption that joint family should necessarily hold 


joint property. 


Coparcenary is an inner body of joint family consisting of only male persons. Father + three 
degrees of male lineal descendants. If first and senior most holder dies one more degree will 


be added. If one in the middle dies no new generation will be added. 
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Neither the joint family nor the coparcenary is a juristic person. Chhotey Lal v. Jhandey Lal.”? 


There may be joint family even when there is no coparcenary. 


Thus, if at a partition A acquires some property, such property is held by a joint family of which 
A, his wife and his daughter are members, though as A has no son there is no coparcenary. 
Such property in the hands of A will have to be taxed for purposes of Wealth Tax Act as 


property of a joint family: Narendranath v. Commissioner of Wealth Tax.” 


Suppose A, a Hindu, marries under the Special Marriage Act, 1954, a Christian woman and a 
son is born to them who is brought up as a Hindu. Since the marriage was solemnised under 
the Special Marriage Act, A and his son are not coparceners. Still A and his son constitute a 
joint family. It is open to A, therefore, to claim that he should be taxed not as an individual but 


as a joint family. Rosa Marie v. Wealth Tax Commissioner.” 


Incidents of Coparcenary 


Coparcenary is a unique creature of Hindu law. Interest by birth! — right to survivorship — right 
to partition are its important features. Fluctuating interest by births and deaths of the male 
members is envisaged. Thus, it has Community of interest and unity of possession by the male 
members. The right to maintenance is inherent. Coparcener can object improper alienation by 


the Karta of the joint family. 


An illegitimate son is entitled to maintenance but not as a coparcener except among sudras. 
Among sudras if father effects partition, he may allot share to dasiputra. After his death he is 
entitled to half the share. There can be a coparcenary between a sane and insane person though 


the insane person cannot ask for partition. There is a possibility of coparcenary within the 


12 AIR 1972 All. 424 (FB) 

13 AIR 1970 SC 14. 

14 ATR 1970 Mad. 249 

'S Sen Gupta N.C., “Evolution of Ancient Indian Law”, Tagore Law Lectures (1950), Published in 1953 
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coparcenary. In Bhagwan Dayal v. Mst. Reoti Devi'®, the Supreme Court pointed out that some 
members from one branch either separately by themselves or along with some members from 
another branch cannot constitute a subordinate joint family. Only an entire branch can be such 
a coparcenary within a coparcenary. A non-Hindu can’t become a coparcener. No female 
member could be a coparcener under mitakshara law for the reason that as per principle of 
exogamy she will be going to another family, acquiring another gotra” and if allowed the 
property becomes divisible which is not envisaged, but she was entitled to stridhana which 
was liberally interpreted by Vijnaneswara. But after Hindu Succession (Amendment) Act 


2005, a daughter is on par with son for all the privileges and responsibilities. 


Marumakattayam “Tarwad” means a joint family consisting of descendants (male and female) 
in the female line from a common ancestress. It may consist of two or more branches known 
as Thavazhies, each thavazhi, consisting of one of the female members of the tarwad and her 
descendants in the female line. Tarwad property is thus joint family property of the matriarchal 


type. It cannot be disposed of by will. The manager of the Tarwad is called Kamavan. 
Difference between Self-Acquired Property and Coparcenary Property 


The difference between self-acquired property and coparcenary property was pointed out by 
the Privy Council in the Shiva-Ganga case: Katama Nachiar v. Raja of Sivaganga, 9 MIA 539. 
The East India Company made a grant of the Zamindari in 1801. In 1829 when the Zamindar 
died the rival claimants were the daughter of the deceased who claimed as heir and the brother’s 
son who claimed by survivorship. The Privy Council held that “The law of Succession follows 
the nature of the property”. If the property is coparcenary property, the son, son’s son and son’s 
son’s son will take by survivorship that in which they had during to the deceased’s lifetime, a 
common interest and a common possession. Here the property was self-acquired property. So, 
the rules of inheritance would apply and the daughter was accordingly held to be entitled to the 
property. Secondly, self-acquired property may be bequeathed under a will. Coparcenary 
property could not be the subject-matter of a will for it was subject to the rule of survivorship. 
Thirdly, self-acquired property is alienable without any restriction but coparcenary property is 


not thus freely alienable. A gift of coparcenary property, for instance, would be void. 


16 1962 (1) SCJ 348: AIR 1962 SC 287, 


17 Samana gotrasu, samanapravarasu bharyathvam eva naupadhyate. 
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It may be observed that what was coparcenary property at one time may become self-acquired 
property and vice versa. Thus, what to start with is self-acquired property may be thrown into 
the hotchpot and by the process of blending become coparcenary property. Suppose two 
brothers partition their coparcenary property. Then each holds the share allotted to him as his 
separate property but the moment a son is born to him the property becomes coparcenary 
property. The converse case of coparcenary property becoming self-acquired property is well 
illustrated by Ram Devi v. Gyrasi!®, A died leaving two undivided sons S1 and S2. S1 had a 
son S3; and S2 had a son S4. So, the property was coparcenary property; subsequently S1, S2 
and S4 died and S3 became the sole surviving coparcener. In the hands of S3 the property has 
become separate property. S3 sold the property to the plaintiff and died. The widow of S4 
claimed the property. It was held that the alienation to the plaintiff was valid as the property at 
the time of the alienation had become self-acquired property freely alienable in the hands of 


the sole surviving coparcener. 


During Dharma sutra period and prior to that the theory of absolutism of the father over the 
property and the theory of coequal ownership of father and sons was predominant. Manu smriti 
was almost a transitory treatise from sutra period to smriti period and therefore an element of 
anomalous position was evident in his smriti. It is Vijnaneswara who resolved this position in 
his commentary on Yagnavalkya smriti. Jimutavahana stuck to the theory of absolutism of the 
father and Vijnaneswara made a marked departure. According to Mitakshra, the heritage (daya) 
becomes property of a person ‘solely’ by reason of relationship with the owner. The property 
was classified into sapribandhadaya and apratibhanda daya. Vijananeswara divided the heirs 


into Sagotras — Sapindas — samanodakas for the purpose of succession 


(a) Aprathibandha (unobstructed heritage) - The property inherited from three degrees of 
ancestors where in a person has birth right (b)Sapratibandha daya: (Obstructed heritage) — 


when the property is inherited from any other person. 


Mitakshara mentions about Atma Bandhus (one’s own Bandhus): These are Father’s sister’s 
son: mother’s sister’s son and mother’s brother’s son. Pitru Bandhus (Bandhus through father): 
These are father’s father’s sister’s son, father’s mother’s sister’s son and Father’s mother’s 
brother’s son. And Matru Bandhus (Bandhus through Mother): Mother’s father’s sister’s son; 


Mother’s mother’s sister’s son and Mother’s mother’s brother’s son. 


18 TLR 1949 All. 160 (FB). 
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The Privy Council had to consider in Giridharilal v. Bengal Government'®, whether the father’s 
mother’s brother is a bandhu. He is not in the list of enumerated Bandhus. But his son is 
included in the text among Pitru Bandhus. It would be anomalous to suppose that he is not a 
Bandhu while his son is a Bandhu. It was held that the enumeration in Virdh Satatapa’s text is 
illustrative and not exhaustive. Daughter’s son also fits into the theory of particles of the same 
body but he would be bhinna gotra. — the controversy is sought to be resolved through the 


principles of Sapratbhanda daya 


Vijnaneswara established the right of the cognates for succession on the basis of defining 
sapinda. And they are termed as bhinna gotra sapindas. Agnates are preferred to cognates. As 
it is seen Mitakshra did not relate the property of the deceased, ancient or self-acquired. 


However, it was later development. (Ref: Shiv ganga case 1864). 


Mitakshra preferred the earlier sapinda to the later sapinda. It is noted that Mitakshara mentions 
about son and grandson and then it was the subsequent texts (Mitra Misra in vira mitrodaya) 
that mention about great grandson. Mitakshra also did not specify in that context the nature 
of the property whether it is ancestral or self-acquired. Again, it was the courts, privy council 
(Rao Balwant kishore v Rani Kishore) and other texts that have clarified. Whereas 
Jimutavahana emphatically refutes the theory of right by birth but still able to recognise certain 
rights of the sons especially by putting controls over the sale of ancestral property by the father. 
It is to be noticed that under Mitakshra, woman was never totally excluded as such when 
they are in the status of mother or wife. There is another anomalous position regarding the 
right of survivorship. It is because a coparcener may be a co-owner along with others but 
never an owner of a particular share. Then how one can arrive at the principle of taking his 
share by survivorship. But out of expediency this principle was developed even though it was 


not a part of any Smritis or Commentaries. 


While codifying the Hindu Law” bringing drastic changes, the law makers did contemplate 


radical changes with regard to partition. But Sec. 6 of the Hindu Succession Act”! 


in principle 
envisaged the retention of Mitakshra Coparcenary while conferring rights of succession to 
female members of Class I heirs or male members claiming through such female members. 


Thus, The Hindu Code Bill, afterwards the Hindu succession Act apparently conceded the 


1? 1868 (12) MIA 448 
2 Derrett, J. Duncan M., Modern Hindu Law, (1963) 
1 Venkatraman, “A Study of Hindu Succession Act”, II MLJ (1956) 
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principles of Mitakshara joint family but in fact undermined it. (Sec.6). Explanation I under 
Section 6 clearly indicated the importance and existence of partition. In certain northern parts 
of the country the female members like mother and the widow were entitled for a share if there 
is a partition. The question that was litigated initially was that whether these female relatives 
are entitled for share as class I heir and also share in the deemed partition, as the explanation 
to the section clearly assumes that the partition had taken place just before the death of the 


propositus. 


It would be noted that in certain parts of the country, in the north, the daughter becomes inferior 
when compared to widow and mother. The rights of mother and widow to share when partition 
takes place between sons and fathers emanate from Yagnavalkaya -followed by Vijnaneswara. 


But one would not see the reference to paternal grandmother. 


There was divergence of opinion with regard to this but better opinion seems to be that she was 
entitled to such share as the partition per stripes is envisaged. Vijnaneswara brought a 
distinction between partition during the life time of the father and partition after the death of 
the father. In the former case a share is allotted to the wife of the father and in the latter to the 


mother of the sons affecting partition. 


There was another problem of maintenance. Thus, when the mother or the wife got the share, 
is it in lieu of maintenance or not. Has section 6 of Hindu Succession Act any application in 
this regard. Mitakshra did not suggest that share which a woman gets on partition is in lieu of 
maintenance, but under Dayabhaga and writers of Hindu Law and some of the decisions have 


assumed the same. 


In Debi Mangal Prasad v Mahadeo Prasad (39 IA)121, the privy council categorically stated 
that the share obtained by a female on partition is not her stridhana and on her death would 
devolve on the heirs of the last full owner. However, deviant view was expressed by some of 


the High Courts. 


The Supreme Court in Munnalal v j Kumar (1962) as an obiter observed that it is true under 
Sastric Hindu Law, the share given to a Hindu widow on partition between sons and grandsons 
was in lieu of her right to maintenance. Will her share at partition coexist with the right of 
inheritance? Parvathi Debi v Bansi Dhar (1943) the court opined that allows share at the 
partition. 
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Stridhana 


Stridhana is the property of a woman in which she has an absolute estate which carries with it 
unrestricted power of alienation and capacity to be a fresh stock of descent for purposes of 
inheritance. Yajnavalkya defined Stridhana as follows: What is given by her father, mother, 
husband or brother or what is received before the nuptial fire or what is presented to her on her 


husband’s marriage to another wife or the like (Adya) is denominated Stridhana Woman’s 


property. 


The Mitakshara gave a liberal interpretation to the word (Adya etc., or the like) for 
Vijnaneswara says: As indicated by the word Adya (and other) also property which she may 
have acquired by inheritance, purchase, partition, seizure or finding, are denominated by Manu 
and the rest Stridhana. The authority of the Mitakshara is thus clear that property inherited by 


a woman is her Stridhana. But the Privy Council treated such an estate only as a limited estate. 


However, Section 14 of the H. S. Act of 1956 has abolished the distinction by abolishing the 
limited estate. Even if at the commencement of the Act a woman was having a limited estate 
inherited by her previously, it is now converted into her absolute property. To this extent the 
statutory modification is retrospective. With reference to stridhana she constituted fresh stock 
of descent and on her death, it passes on to her heirs. During her life time she would alienate 
the property. But the regional schools recognised certain restrictions over the nature of getting 
the property if she is a married woman, if she got it as a matter of love and affection and the 
property she got from strangers. In the latter case the husband has a say in the disposing of 


property. However, Hindu succession Act changed the position 
Women’s Estate 


Deviating from the view of Mitakshara, except in Bombay school the property obtained by a 
female by inheritance from a male or female or property obtained by her on partition ( in 
Madras School this is not possible) constituted a limited estate in the hands of Women. She 
cannot ordinarily alienate such property. On her death it devolves on the heirs of the last male 
holder of the property. She has power of management of that property. Her power of alienation 
was limited subject to legal necessity, benefit of the estate and for discharging indispensable 
religious functions. She has right to surrender the property to the reversioners (The reversioners 
are the persons who are entitled to take the property on the death of a limited estate-holder. 


They are the heirs of the last male holder). The surrender must comprise the whole estate; 
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Surrender must be in favour of the next reversioner only; The surrender should be bonafide. 
Where a widow first makes a surrender and then makes an adoption, the adopted son could rely 
on the doctrine of relation back and divest the surrenderee under the old law: Srinivas v. 


Narayan, AIR 1954 SC 379. 
Legislative and judicial inroads 


Ever since 1857 legislative interference disrupted in some form or the other the joint family. 
In its first decade of its existence, the parliament by means of legislations, even though 
fragmented made many inroads. Judicial decisions too have contributed for the desuetude of 
the joint family system. The purpose of joint family system was different and it revolved round 
the concept of dharma ‘Dharayateti it dharma’. To be together. That is the reason why certain 
restrictions were placed on the inheritance rights of daughter as she goes away from the family 
of her birth and the principles of exogamy was followed. Mitakshara was sufficiently maimed 
and retention of the expression is only for the sake of those critics who wanted the perpetuation 
of ancient law. Gajendragadkar J observed in Jadhav v jadhav case that the difficulties are 


because of piecemeal codification of Hindu Law. 
Inroads into Joint Family by Legislation 
Q The Hindu Women’s Rights to Property Act, 1937 
Q The Hindu Succession Act, 1956 
Q State Amendments to The Hindu Succession Act, 1956. 


U) Kerala abolished the Hindu joint family system in 1975 through a state legislation due 
to its inherent unequal nature. Andhra Pradesh (in 1985), Tamil Nadu (in 1989), 
Karnataka (in 1994) and Maharashtra (in 1994) adopted a reformist approach. They 
enacted state amendments to the HSA to give daughters coparcenary rights equal to that 
of sons, and to eradicate the dowry system through positive measures of empowerment. 
However, this benefit was exclusively for daughters who were unmarried when the 
amendment came into force; future marriage of the daughter did not divest her of the 


property rights that had already been vested in her. 
L) The Hindu Succession (Amendment)Act, 2005 


Q Judicial Interpretation 
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Q Inroads by Tax laws 
The Effect of Hindu Women’s Right to Property Act 1937- 


With reference to law of succession, the widows were recognised namely intestate’s widow, 
son’s widow and son’s son’s widow. The widow will take equal share of the son. If more than 
one widow is left by the intestate all of them take one share equal to son’s share. In Mitakshara 
joint family property, the widow of a deceased coparcener took the same interest in the property 
which her deceased husband had. Section 3(2) provided that when a male Hindu die having 
undivided interest in the joint family property, his widow shall have the property, the same 


interest as husband had. But her rights are limited known as Hindu Women’s Estate. 


This in effect abrogates the right of survivorship. The Supreme Court in Satrughan v Sabjpuri 
1967, 272 held that the right of the widow arose out of the statute. She may have power of 
partition as any other coparcener, the principle of community of interest and unity of possession 
till she takes her share may continue, she will not become coparcener nor is she entitled to all 
the rights which the husband has exercised. Thus, the rule of survivorship is abrogated her 
relationship with other coparceners. But if she did not take partition her interest will be 


fluctuating, alienations made by the Karta for legal necessity binds her. 


The Act replaced the rules of Hindu Law recognised in all provinces except in Madras where 
it has become obsolete, that a widow was entitled to a share when sons or step sons actually 


divided the estate as between themselves was not there in Madras 


The Act conferred a right on the widow even if there is only son. Her share is not subject to 
any deductions as to Stridhana. The Act did not touch on other members. Though the Act is 
repealed by the Hindu Succession Act, Section 14 of that Act has converted the Women’s estate 
in to Stridhana it cannot have the effect of reviving the old rights. Section 6 (a) of the General 
Clauses Act of 1897 confirms the same. As stated in Munna Lal v Raj kumar (1962), the 


previous laws are not applicable after the commencement of Hindu Succession Act. 


Section 4 of Hindu Adoptions and maintenance Act specifically abrogates the preexisting 
custom or usage. Section 22(2) says that where a dependent did not get any property by 
testamentary or intestate succession on the death of a person, then she would be entitled for 


maintenance from the estate of the deceased. 
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Section 2 of the Hindu Widow’s Remarriage Act 1856 though provided that the rights and 
interests in certain properties which a widow gets from her husband as a limited estate shall 


cease upon her remarriage. 


It is to be noted that by virtue of Sec. 4 of Hindu Succession Act, Section 14 prevails over the 
above section and when the Hindu Succession Act came in to force and her limited estate turns 
into absolute estate, her remarriage will not divest her of the property. But all the ingredients 


of Section must be satisfied. 


The limited estate has been abolished with effect from 17th June, 1956 by s. 14 of the Hindu 
Succession Act, 1956. For s. 14 to come into play the following conditions should be fulfilled. 


(i) The property should be in the possession of the Hindu female when the Act came into 
force. - Possession should be lawful possession - Possession need not be actual but may be 


constructive. 


The Act was not intended to benefit alienees who with their eyes open purchased the property 
from the limited owners without justifying necessity before the Act came into force and at a 


time when the vendors had only a limited interest of Hindu women. 


Even if at the date of the coming into force of the Act of 1956 a trespasser is in possession, 
provided he has not acquired a prescriptive title, the widow has still legal possession or right 
to possession, coupled with her limited ownership and so she may be said to be in “possession”. 
Where the property acquired by a female is created under a will under Sec. 30 of the Hindu 
Succession Act and a restricted estate is provided under the will in favour of a woman, she 
would be entitled only to a limited estate under sub-section (2) of Sec.14 and she would not get 
absolute rights under Sec. 14 (1). The power to dispose of the property under a will under s. 30 


includes power to create only limited estate in favour of a female. 


Acquisition of property cannot have any connection or relation to any of the antecedent right 
or interest in the property of the female Hindu and the acquisition is conditioned by a restrictive 
clause that she will not become absolute owner but will be governed by the restrictive clauses 


mentioned in the gift, will, instrument, decree or order of a civil court or an award. 


The distinction between a male and a female heir under the rules of Hindu Law has been done 
away with by the Hindu Succession Act, 1956. The Hindu Succession Act, 1956 abolishes the 


distinction between Stridhana and Hindu Woman’s estate and makes the Hindu woman full 
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owner of all the property possessed by her. Where a Hindu female was given a specifically life 
estate only in lieu of maintenance under a family arrangement, the court held that it will come 
under s. 14 (2) and her limited estate would not be converted into an absolute estate by virtue 


of s. 14 (1). 
The Hindu Succession (Amendment) Act, 2005 (39 of 2005) 


The Hindu Succession (Amendment) Act, 2005 (39 of 2005) came into force from 9th 
September, 2005. This is based on 174" Report of the Law Commission (2000). Hindu Code 
Bill as it stood originally sought to abolish Mitakshara Coparcenary. This Amendment Act is 
sought to remove gender discriminatory provisions in the Hindu Succession Act, 1956. The 
daughter of a coparcener by birth becomes a coparcener in her own right in the same manner 
as the son; The daughter has the same rights in the coparcenary property as she would have had 
if she had been a son; The daughter shall be subject to the same liability in the said coparcenary 
property as that of a son; and any reference to a Hindu Mitakshara coparceners shall be deemed 
to include a reference to a daughter of a coparcener; The daughter is allotted the same share as 
is allotted to a son; The share of the pre-deceased son or a pre-deceased daughter shall be 
allotted to the surviving child of such pre-deceased son or of such pre-deceased daughter. The 
share of the pre-deceased child of a pre-deceased son or of a pre-deceased daughter shall be 
allotted to the child of such pre-deceased child of the pre-deceased son or a pre-deceased 
daughter. It is also provided that after the commencement of the Amendment Act no court shall 
recognize any right to proceed against a son, grandson or great-grandson for the recovery of 
any debt due from his father, grandfather or great-grandfather solely on the ground of the pious 
obligation under the Hindu law, of such son, grandson or great-grandson to discharge any such 


debt.; It also removes Section 23 and 24 of Hindu Succession Act. 


As far as partition of a Hindu family is concerned, if the same is affected before December 20, 
2004 and if the partition is registered under the provisions of Registration Act, 1908, then such 
partition shall not be affected by amended law. In section 30 of the principal Act, for the words 
“disposed of by him”, the words “disposed of by him or by her” are substituted. “On and from 
the commencement of the Hindu Succession (Amendment) Act, 2005, there is equal share in 


the agricultural property also.; There is no distinction between married and unmarried (debates 
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in the parliament confirm the same). This distinction was possible with state laws prior to this 


amendment.” 


The new Section 6 provides for parity of rights in the coparcenary property among sons and 
daughters of a joint Hindu family on and from September 9, 2005. The Legislature has now 
conferred substantive right in favour of the daughters. According to the new Section 6, the 
daughter of a coparcener becomes a coparcener by birth in her own rights and liabilities in the 
same manner as the son. The declaration in Section 6 that the daughter of the coparcener shall 
have same rights and liabilities in the coparcenary property as she would have been a son is 
unambiguous and unequivocal. Thus, on and from September 9, 2005, the daughter is entitled 


to a share in the ancestral property and is a coparcener as if she had been a son.” 


However, it is to be noted that the amendment has come at a time the joint family/ ancestral 
property is becoming irrelevant. Mother and wife in fact are affected if it were to be in Madras 


School. No limitation over will. 


Prior to Vineeta Sharma v Rakesh Sharma (2020), in Prakash & Others v Phulavati & Others 
delivered in 2016 by a division bench, the Supreme Court introduced two basic criteria for 
applying the 2005 amendment to daughters. First, it was held that a daughter cannot reopen a 
partition that took place prior to December 20, 2004. Second, the amended section would apply 
to the daughter only if her father was alive on the date when the amendment came into force, 
that is, September 9, 2005. In the legislation, there is no express mention of this second 
condition of “the living daughter of a living coparcener”. The court in Prakash case observed 
that if the father who was a coparcener was not alive on the date that the amendment came into 
force, Section 6 as it existed prior to the 2005 amendment would apply. By this law, there 
would be a fictional partition of the coparcenary property upon his death, his share ascertained 


and that property would be distributed as per the rules of intestate succession. 


However, a daughter’s eligibility to be a coparcener would remain only so long as there is no 


partition of the joint family property. Hence a fictional partition due to father’s death meant 


2Sugalabai v. Gundappa A. Maradi and Ors {ILR 2007 KAR 4790:2008 (2) Kar LJ 406} 


233 Ganduri Koteshwaramma & Anr. Vs Chakiri Yanadi 2011 (11) SCALE 467) 
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that the daughter could not be a coparcener under Section 6. This rationale was relied upon in 


a 2018 judgment of the Supreme Court in Mangammal v T B Raju. 


Another division bench of the Supreme Court delivered a contradictory judgment in Danamma 
& Others v Amar & Others, in 2018. The judgment applied the amended Section 6 to give the 
daughter equal coparcenary rights although her father died in 2001, prior to the 2005 
amendment. Here, the court noted that the amended Section 6 stipulates that “on and from the 
commencement of the amended Act of 2005”, the daughter of a coparcener shall by birth 


become a coparcener in her own right, in the same manner as a son.” 


Thus, it was the factum of birth of the daughter that gave her coparcenary right, irrespective of 
when she was born, and that devolution of property is a later stage which occurs as a 


consequence of death of a coparcener. 


On August 11, the Supreme Court bench of Justices Arun Mishra, S. Abdul Nazeer and M.R. 
Shah, in its judgment in Vineeta Sharma v Rakesh Sharma, held that a daughter is a coparcener 
by birth and that whether the father had died prior to or was alive on the date of the amendment 
was not relevant. The Supreme Court overruled the Prakash judgment in its entirety and 
partially overruled Dhanamma. It said that since the daughter acquired the coparcenary right 
by birth, it was not necessary for the father coparcener to be living as on September 9. 2005. 
The court observed that the words prospective, retrospective and retroactive differ in their 
meanings. A statute or statutory provision/amendment that has prospective application creates 


new rights and obligations from the date it comes into force. 


It added, conversely, retrospective effect means that the statutory provisions operate backwards 
and take away or impair rights that were already vested in a person, or attach a new disability, 
or impose a new obligation or duty on past transactions and actions. Retroactive statute or 
provision is one that applies subsequent to its enactment, but its operation or application is 
based upon status or character that has arisen or been acquired prior to it, drawn from 


antecedent events. 


The court has explained that the 2005 amendment to Section 6 of the HSA gives a right to 
daughters, by birth, in a Hindu coparcenary. The right can be claimed prospectively, on and 
from the date of the amendment in 2005. However, it is based on the birth of the daughter 
which is an antecedent event. Hence, the court clarified that the 2005 amendment has a 


retroactive effect. 
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Is there any difference between HUF and JF? 


There appears slight difference but not material. For the purpose Tax Laws HUF is an 
assessable entity. Under Income Tax the HUF is included in the definition of person. As such 
HUF will enjoy all benefits that an individual has. Similarly, under Wealth Tax Act wealth is 
chargeable to the tax in respect of the net wealth of any HUF. HUF is not recognised in Kerala 
in view of Kerala Joint Family System (abolition) Act, 1975. A member of the HUF need not 
be resident of India so long as the control and management lie in India. It is not where Karta 
or a member resides, but the test is where the control and management is situated. The Word 
Family in HUF refers to group of persons, as such a single person cannot constitute a HUF. 
Even a married daughter continues to be a coparcener of her parental family — As such she can 
claim Partition. A daughter in law is only a member of HUF as such she cannot claim partition. 
Partial partition is not recognised for the purpose of taxation under Section 171 of the IT Act. 
The HUF which was hitherto assessed in that capacity has to to prefer a claim to the assessing 
officer that all the HUF properties were partitioned. There upon the assessing officer will cause 
an inquiry in to the claim giving notice to all the members of HUF — on satisfaction of the 
claim, he will record the findings that on a particular day there was total partition of HUF. For 
recognition under Hindu law actual partition by metes and bounds immediately is not necessary 
for recognition of partition under tax law, partition by metes and bounds is essential. There is 
notional or deemed partition on the death of a coparcener. A child born to a Hindu and non- 
Hindu couple, and not brought up as a Hindu cannot be member of HUF. For constituting HUF 
no joint family property is required. Gift can also be source of HUF property. There is a 
possibility of a coparcener being coparcener of two families. Blending is a power given to a 
coparcener — since females are not coparceners they cannot blend the property — since daughter 
being a coparcener she can blend the property — however for tax purposes the property blended 
is considered to be the property of the transferor. After 2005, a daughter can become member 
of HUF both in matrimonial home and parental home. The Supreme Court approvingly stated 


thus: “A son is a son until he gets a wife. A daughter is a daughter throughout her life”. 
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UNIFORM CIVIL CODE — ISSUES AND CHALLENGES 
Prof. Dr. N. Murugavel* 
ABSTRACT 


The study focuses on the issues that result from the lack of a uniform civil code. It talks about 
the issues, the country is currently having and how various persons are treated depending on 
their own particular laws. India is a multilingual, multireligious nation that is split along 
numerous lines yet bound together by a sense of national identity. Today, everyone is subject 


to their own unique laws on marriage, succession, and divorce. 


The term "secular" appears in the Constitution's preamble, and residents are granted the ability 
to practise their religion without government interference because they live in a secular state. 
The state is mandated negatively by Indian secularism to not identify with any particular 
religion and to treat its citizens in accordance with the "Sarva Dharm Sambhava" concept. A 
few academics have suggested that the "Uniform civil code" (hence referred to as UCC and 
still being discussed in the Indian context) cannot be used since Indian society is not socially 
developed enough to do so. The researcher has noted that this is due to the fact that India is a 


big country with a variety of cultures, religions, etc. 


If UCC materialises, tribe unification will be another difficulty. India still has a sizable tribal 
community that wishes to follow their traditions and was granted freedom to do so. Other 
pieces of legislation, such as secular procedural laws, also create an exception in this regard. 
In recent times, a remarkable consensus across the communities would be required to 


implement a UCC across the country. 


Key Words: Uniform civil code, personal laws, Secularism, Religious freedom. 
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INTRODUCTION 


"The State shall Endeavor to achieve for the Citizens a UCC throughout the Territory of India," 
- the Constitution's directive principles state. The directive principles must not be enforceable 
by any court, as the Constitution expressly states. However, they are essential in the country's 
government. This demonstrates that even if our constitution expressly states that UCC should 
be adopted in some way, doing so is not required. As a result, the discussion of a UCC for India 


is still ongoing. 


Marriage and family relations had historically been governed by the personal laws of the major 
religious communities, with the government maintaining a policy of non-interference in such 
laws in the absence of a demand for reform from specific religious communities. There are 
many different religions in India. The nation is made up of Hindus, Buddhists, Jains, Christians, 
Muslims, Parsees, and Sikhs. The fundamental characteristic of the Indian Nation is unity in 
diversity. The rules governing marriage and divorce, children and minors, adoption, wills, and 
succession vary depending on the community. These personal laws follow a person throughout 
India's States where they are part of the law of the land, and the person has the right to have 
their own personal laws applied rather than the laws that would be in effect in the local area. 
Customary laws are those that relate to specific religious or cultural groups under a National 
Jurisdiction while personal laws are statutory. They control how family members relate to one 
another in relation to maintenance, succession, and marriage and divorce. India is a secular 


nation where each community is free to enact its own unique laws. 


Although the Indian Constitution's drafters recognised the value of a UCC, they were unable 
to include it as a requirement in the document. Confederation of Indian States, which had a 
wide range of cultures, religions, and practises under its considerable influence during the 
American Revolution, was a very precarious union. If the then-mandatory UCC provision had 


been in place, it might have shattered the foundations of Indian unity. 


The meaning and application of a state laws must be consistent and regular; enforcing various 
laws solely on the basis of religion throws off this consistency. Although it might be claimed 
that equality should only be enforced between those who are on an equal footing, religion 
cannot be used as the lone basis for equality or inequality. The necessity for uniformity in such 


legislation is apparent when they violate fundamental human rights or conflict with public 
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interest. A uniformity is one that would grant all citizens the same rights with regard to 
fundamental human rights that are protected by local laws and promoted by international legal 


systems. 


According to the Preamble of the Constitution, India is a secular, democratic, and republican 
nation. As a result, there is no official state religion. Any form of religious discrimination is 
prohibited in a secular state. A religion only cares about the relationship between man and God. 
It means that a person's daily life should not be impacted by their faith. The objective of a 
uniform civil code and the secularisation process are causally related. That is to say, a person's 
religion should only dictate which deity or entity he will worship, not what rules will govern 
him. Laws as such shouldn't be freed from religious principles but rather from the nation's 
sovereign text, in India's case the Constitution. In S.R. Bommai v. Union of India,” Hon. Justice 
Jeevan Reddy stated that religion is a matter of personal faith and cannot be combined with 


secular activities. The State can govern religion by passing laws. 


Due to its population, secularism in India has a distinct meaning and concept. Secularism as it 
is understood in American and European states cannot be equated to that of India. The fact that 
America and European nations underwent the renaissance, reformation, and enlightenment 
stages is one of the reasons why such comparisons should not be made. The State shall not 
meddle with religion, according to a law that can be passed in Western countries. In India, on 
the other hand, there is a wall separating religion from the government; secularism divides 
spiritualism from personal faith. India, on the other hand, has not gone through these stages, 
hence it is the role of the State to get involved in religious concerns in order to remove obstacles 


to State control. 


The term "secular" is imprecise and can mean different things in various settings. Insofar as 
the secular State cannot be a religious State, it is antagonistic to religion. Some people believe 
that a secular state is hostile to religion in this situation. The State is not necessarily anti- 


religion just because it has no official religion. It might be a nation that values all religions. 


Although the 42nd Constitutional Amendment adds the word "secular" to the preamble, the 


Constitution has always been permeated with a secular spirit. The fundamental rights to 


' [1994] 2 SCR 644 


ISBN: 978-93-95054-65-2 23 


Family Law in India — Growing with Modernity 


equality before the law and the ability to profess religion were built on a fundamentally secular 


spirit. 


Similar to Muslims or Christians, Hindus' personal laws, such as those governing marriage, 
succession, and similar matters, all have sacramental roots. Although the Constitution requires 
the creation of a "UCC" for the entirety of India, it would not be incorrect to state that while 
Hindus, Sikhs, Buddhists, and Jains have abandoned their sentiments in the name of national 


unity and integration, certain other communities would not. 


The idea of an overly broad Indian Civil Law Code is referred to as UCC. The same set of 
secular civil laws are enforced by a UCC to rule everyone, regardless of their geography or 
place of worship. The right of citizens to be governed by various personal laws based on their 
religion or ethnicity is superseded by this. Most contemporary countries have such laws in 
existence. Without a doubt, India's independence is largely responsible for the conception of 


UCC. 
Focus on Common Civil Code 


Article 44 is one of the sixteen Articles (from Article 36 to 51) enshrined in Part IV of our 
Constitution, under the heading 'Directive Principles of State Policy’. Article 44 says, "Uniform 
Civil Code for the Citizens - The State shall endeavour to secure for the citizens a Uniform 


Civil Code throughout the territory of India." 


Article 44 was introduced in the Constituent Assembly as draft Article 35, on the 23rd 
November 19487 and was unanimously passed on the same day, after a lengthy discussion. 
However, during the discussion, amendments were moved by a few Muslim members, that 
provisos should be added, namely, "Provided that any group, section or community or people 
shall not be obliged to give up its own personal law in case it has such a law, and, provided 
that the personal law of any community which is guaranteed by the statute shall not be changed 
except with the previous approval of the community." Discussions took place lasting the whole 
day. After the reply of Dr. BR Ambedkar, the Union Law Minister, the amendments were voted 


out, and the Article was passed unanimously in its original form. 


2 Vol. IIL C.A.D - pp.548-552 
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Participating in the debate, Mr. K M Munshi summed up: 


"I know there are many among Hindus who do not like a Uniform Civil Code, because they 
take the same view as the honourable Muslim members who spoke last. They feel that the 
personal law of inheritance, succession etc., is really a part of their religion. Now, about 
equality to Women. We have already passed a fundamental right to that effect and have an 
Article-16 which lays down that there should be no discrimination against sex. Look at Hindu 
Law: you get any amount of discrimination against women; and if that is part of Hindu religion, 
of Hindu religious practice, you cannot pass a single law which would elevate the position of 
Hindu women to that of men. therefore, there is no reason why there should not be A Uniform 


Civil Code throughout the territory of India." 


The Hon Dr. BR Ambedkar said in his reply: 


"Sir, I am afraid I cannot accept the amendments which have been moved to this Article. In 
dealing with this matter, I do not propose to touch on the merits of the question as to whether 
this country should have a Civil Code or it should not. That is a matter which I think has been 
dealt with sufficiently for the occasion by my friends, Mr. Munshi, as well as by Mr. Alladi 
Krishnaswami Ayyar. When the amendments to certain fundamental rights are moved, it would 
be possible for me to make a full statement on this subject, and I therefore do not propose to 


deal with it here. 


"My friend, Mr. Hussain Imam, in rising to support the amendments, asked whether it was 
possible and desirable to have a Uniform code of laws for a country so vast as this is. Now I 
must confess that I was very much surprised at that statement, for the simple reason that we 
have in this country a uniform code of laws covering almost every aspect of human relationship. 
We have a uniform and complete Criminal Code operating throughout the country, which is 
contained in the penal Code and the criminal procedure Code. We have the Law of Transfer of 
property. which deals with property relations and which is operative throughout the country. 
Then there are the Negotiable Instruments Acts: and I can cite innumerable enactments which 
would prove that this country has practically a Civil Code, uniform in its content and applicable 
to the whole of the country. The only province the Civil Law has not been able to invade so 
far, is Marriage and Succession. It is this little corner which we have not been able to invade 


so far, and it is the intention of those who desire to have Draft Article 35 as part of the 
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Constitution, to bring about that change, Therefore, the argument whether we should attempt 
such a thing seems to me somewhat misplaced for the simple reason that we have, as a matter 
of fact, covered the whole lot of the field which is covered by a Uniform Civil Code in this 
country. It is therefore too late now to ask the question whether we could do it. As I say, we 


have already done it. That is not all... 
Opposing the amendments, Dr. BR Ambedkar concluded by saying: 


"I am also informed by my friend, Mr. Karunakara Menon, that in North Malabar, the 
Marumakkathayam Law applies to all not only to Hindus but also to Muslims. It is to be 
remembered that the Maruma- kathayam Law is a matriarchal form of law and not a patriarchal 
form of law.... I therefore submit that there is no substance in these amendments, and I oppose 


them". 


The Vice President of the Constituent Assembly, Dr. HC Mookherjee who was in the chair, 
put to vote, "That, Draft Article 35, stands part of the Constitution." The motion was adopted 
and Draft Article 35 (Article 44) was added to the Constitution. This was on 23.11.1948. 


From the discussions that took place in the Constituent Assembly, especially from the clear 
analysis given by late lamented Dr. BR Ambedkar, the thinking of the founding fathers of our 


Constitution regarding Common Civil Code is very clear. 


Again, in 1985, similar views were expressed by the former Chief Justice of India, Mr. Y V 
Chandrachud in the Shah Bano case*. A Muslim divorced wife, Ms. Shah Bano Begum brought 
an application for maintenance under Section 125 of the Criminal Procedure Code. This was 
decreed in her favour. But the husband, Mr. Mohd Ahmed appealed to the Supreme Court on 
the ground that Section 125 should not apply to Muslims as it is contrary to Muslim Personal 
Law. The Supreme Court rejected this contention, stating that Section 125 Cr.P.C. applied to 
all persons, irrespective of their religion or personal law, and dismissed the plea of the husband. 


This is the substance of the case. 


Chief Justice Mr. Y V Chandrachud observed as follows in his judgement. 


3AIR 1985 SC pp. 946-955 
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"Para 2: This appeal arising out of an application filed by a divorced Muslim woman for 
maintenance under Section 125 of the Code of Criminal Procedure, raises a straight forward 
issue which is of common interest not only to Muslim women, not only to women generally 
but, to all those who, aspiring to create an equal society of men and women, lure themselves 
into the belief that mankind has achieved a remarkable degree of progress in that direction. The 
appellant, who is an advocate by profession, was married. Two daughters were born of the 
marriage. In 1975, the appellant drove the respondent out of the matrimonial home. In April 
1978, the respondent filed a petition against the appellant under Section 125 of the Cr.P.C. in 
the court of the learned Judicial Magistrate (First Class), Indore, asking for maintenance at the 
rate of Rs. 500 per month. On November 6, 1978 the appellant divorced the respondent by an 
irrevocable talaq. His defence to the respondent's petition for maintenance was that she had 
ceased to be his wife by reason of the divorce granted by him. In August 1979 the learned 
Magistrate directed the appellant to pay a 'princely' sum of Rs. 25 per month to the respondent 
by way of maintenance. It may be mentioned that the respondent had alleged that the appellant 
earns a professional income of about Rs. 60,000 per year. In July 1980, in a revisional 
application filed by the respondent, the High Court of Madhya Pradesh enhanced the amount 


of maintenance to Rs. 179-20 per month. The husband is before us by special leave. 


"Para 32: A belief seems to have gained ground that it is for the Muslim community to take a 
lead in the matter of reforms of their personal law. A Common Civil Code will help the cause 
of national integration by removing disparate loyalties to laws which have conflicting 
ideologies. No community is likely to bell the cat by making gratuitous concessions on this 
issue. It is the State which is charged with the duty of securing a Uniform Civil Code for the 


citizens of the country and unquestionably, it has the legislative competence to do SO. 


"Para 34: Before we conclude, we would like to draw attention to the Report of the commission 
on Marriage and Family Laws, which was appointed by the Government of Pakistan by a 
Resolution dated August 4, 1955. The answer of the commission to Question No.5? is that a 
large number of middle-aged women who are being divorced without rhyme or reason should 
not be thrown on the streets without a roof over their heads and without any means of sustaining 
themselves and their children. In the words of Allama Iqbal, the question which is likely to 


confront Muslim countries in the near future, is whether the law of Islam is capable of 


4 page 1215 of the Report 
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evolution-a question which will require great intellectual effort, and is sure to be answered in 


the affirmative. 


Para 35: for these reasons, we dismiss the appeal and confirm the judgement of the High Court. 
The appellant will pay the costs of the appeal to respondent 1, which we quantify at rupees ten 
thousand. It is needless to add that it would be open to the respondent to make an application 
under section 127(1) of the Code for increasing the allowance of maintenance granted to her 
on proof of a change in the circumstances envisaged by that section. Appeal is dismissed. This 


is what happened in Pakistan. 


The Supreme Court repeated its views on Article 44, in Jorden V Chopra,’. However, 
overriding the clear observations of the supreme court and rejecting the protests of a large 
section of the Muslim community including learned scholars and a majority of Muslim women, 
the congress (1) Government headed by Rajiv Gandhi, enacted the so called Muslim women 
(protection of Rights on Divorce) Act 1986 which made it compulsory for the divorced woman 
and her former husband, to apply to the court that they would be willing to be governed by 
provision of section 125 Cr. P.C. in Preference to the Sharia law; only then there would be a 
change for the divorced wife to get the maintenance allowance from the husband who had 
divorced her. No one ever bothered to think how, a husband who has divorced his wife would 
willingly subject himself to a Civil Law which would show a preference to the divorced wife. 
This was how late Mr Rajiv Gandhi struck a blow at the very root of the dignity, and gender 
equality of the entire women" Arif Mohammed Khan, who was in P. M Rajiv Gandhi's 
Ministry, was deeply hurt at the harm done to Muslim Women by him and resigned. He is 
presently the Governor of Kerala. Commenting on this retrograde Act brought by Mr. Rajiv 
Gandhi in 1986, MR.D.D. Basu, an eminent Constitutional Lawyer, deplored that this Act went 
against another Article, namely, Article 51 A (e) introduced by Mrs. Indira Gandhi in 1976 
during emergency, under the caption of Fundamental Duties (part IV- A), Article 51A (e) says: 
"It shall be the duty of every citizen of India to renounce practices derogatory to the dignity of 


women. 


Reverting to the case of Shah Bano, all that this unfortunate lady sought from her ex-husband 


was a paltry amount of Rs. 500 per month. After nearly 10 years of litigation, going from pillar 


5 AIR 1985 S. C 935 (Para 1) 
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to post, she finally landed before the Bench of the Supreme Court in 1985. And the 
distinguished Bench headed by the Chief Justice of the Supreme Court, gave a clear judgement 
in favour of the forsaken woman Ms. Shah Bano Begum, granting her the maintenance 
allowance, even this was ruthlessly destroyed by Mr. Rajiv Gandhi. He brought a new Act 
which paved the way to set aside the supreme Court judgement. Thereby, he destroyed Article 
44, so extremely well drafted by Dr. BR Ambedkar. He also went against Article 51A (e) 
brought by his own mother Smt Indira Gandhi, in 1976, which clearly called upon every citizen 


to renounce practices derogatory to the dignity of women! 


It is this gender inequality and the crime against women, especially the Muslim women that is 
sought to be rectified by a Common Civil Code. Such a code alone would ensure the 
compliance of Article 15 (Chapter II Fundamental Rights) which clearly. prohibits 


discrimination on grounds of religion, race, caste, sex or place of birth. 


In this connection, it is worthwhile to briefly quote the views of a few eminent jurists belonging 
to the Muslim community. Mr. Chaudhari Hyder Hussain, Bar-at-law, Lucknow, writes under 


the caption 'A Unified Code for India'®. 


"I feel greatly gratified to find that our country is progressing on the right lines and the 
Constituent Assembly has adopted an article to have a unified code: in our country. As 
expected, there was opposition from certain quarters. Personally, I am not in favour of the code 
as proposed. I want to go a step further and have one Indian Code instead of merely a Hindu 
Code. It may appear to be a little startling as it did to the University students when I laid it 
before them some time ago; but as a matter of fact, there is nothing astounding about it. Living 
under the British rule for about two centuries we have come to consider it only natural for 
Hindus to be governed by Hindu Law, but it is wholly a medieval idea and has no place in the 
modern world. In Europe, they discarded it long ago. In France, they had the 'code Napoleon’ 
which governs the relationship of all those living in France. Similarly, they had the German 
Civil Code and so on. I make bold to say that every civilized State in the modern world has got 
territorial laws and not personal laws as exist to some extent in our country. As a matter of fact, 
even in our country, the bulk of laws are common: all the public laws are common and nobody 


ever takes exception to them. Even a Muslim cannot think of advocating the amputation of the 


6 AIR 1949 pp.68-71 
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right arm of the thief and let him go as enjoined by the Muslim Law, instead of being sent to 


jail like his other fellow countrymen. 


I would therefore strongly urge the necessity of having one single code to be named as the 
Indian Civil Code applicable to everybody living within the territory of the Indian Union 
irrespective of caste, creed or religious persuasions. This is the juristic solution of the 
communal problem. It appears to be absolutely essential in the interest of unification of the 
country for building up one single nation with one single set of laws in the country". This was 


what Mr. Chaudhari Hyder Hussain, Bar-at-law, said, in 1949. 


Chief Justice M C Chagla, a great nationalist Muslim (a member of Mrs Indira Gandhi's cabinet 
for a few years) known for his ultra secularist ideas, in his article 'Plea for a Uniform Civil 


Code' published in March 1973 (pp. 22-23) has observed thus: 


"Article 44 is a mandatory provision binding the Government, and it is incumbent upon it to 
give effect to this provision.... The Constitution was enacted for the whole country. It is binding 
on the whole country; and every section and community must accept its provisions and its 


directives. 


"The reasons for the Government's apathy and indifference in the matter, are not difficult to 
understand. Obviously, the Government wants to show that it is fully alive to the strong feelings 
against the Uniform Civil Code, prevailing in certain sections of the citizens and it does not 
wish to offend those feelings. In fact, in the course of the debate on Muslim Women (Protection 
of Rights on Divorce) Bill, 1986, the Honourable Law Minister made it clear that even for 
bringing about reforms in the personal law governing any minority community, Government 
would like to wait till a demand in that behalf is made and backed up by a majority members 
of the concerned community. Such an attitude during the British regime was understandable, 
but not after 39 years of Independence, and when social justice has been the universal cry of 


modern times. 


"Article 44 provides that the State shall endeavour to secure for the citizens Uniform Civil 
Code throughout the territory of India and the emphasis is on the words 'endeavour' and 'secure'’. 
Obviously, the founding fathers were quite alive to the enormous difficulties likely to be 


encountered in enacting a Uniform Civil Code. But despite difficulties, some practical way, 
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which will help the enactment of uniform family code, has to be found out." Concluded, Mr. 


M.C. Chagla, the eminent Muslim Jurist. 


Another eminent lawyer, Mr. M. Rafiq, writing under the caption, 'Right to Maintenance under 


Muslim Law - A Legalistic View:'’ sums up the position thus: 


"Much ink has been spilt on the question of maintenance payable by the ex-husband of a 
divorced Muslim wife in the wake of the now famous Shah Bano's judgement. The provisions 
regarding maintenance are found in Chapter IX (Sections 125 to 128) of the Code of Criminal 
Procedure, 1973. This article ventures to examine the issue from a purely legalistive point of 
view, in view of Muslim Women (Protection of Rights on Divorce) Act 1986 brought by Rajiv 
Gandhi which, while seeking ostensibly to do justice to the Muslim women, in effect puts them 


several centuries behind. 


"There are so many provisions in the Penal Code of India which stand in conflict with the penal 
provisions contained in Quran. No one made much noise against that, because we had to accept 
these reforms keeping in view the age we have reached. We have now to decide whether while 
knocking at the door of 21st century, should we move back to the Middle Ages when a woman 
was treated as a living property. Many Muslim countries including Pakistan have now gone in 
for reforms in laws relating to divorce and bigamy making them comparatively much more 
difficult than they are in India. If a country like Pakistan can introduce reforms in the obsolete 
provisions which now have almost lost their relevance, then why cannot a secular India? Or, 
are we gradually losing our secular character?” These are the words of an eminent lawyer, Mr. 


M Rafiq of Jaipur! 


We should remember that there have been several cruel practices even among the Hindus 
especially against their women, like Sati, dowry and bias in the matter of inheritance etc. Soon 
after India became Independent, many of the insults heaped on Hindu women and the oppressed 
classes of people, were removed through several enactments. Still, much more has to be done. 
There cannot be a greater dishonour to women than the practice of talaq and polygamy. That 
is why several progressive Muslims have, during the last half a century, been strongly 


supporting a Common Civil Code based on modern concepts. 


7 Law Journal 1980 (p.133) 
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It is wrong to consider that, 'Common Civil Code’, is against the interests of Muslims. In fact, 
it is very much in their own interest and it protects all Muslim women from indignities, 
inequality and torture. Malaysia and several other Muslim countries including Pakistan and 
Bangladesh have modernized their civil codes which are uniform throughout their respective 
countries. There is not a single country in the whole world where different sets of laws govern 
different communities. It is most surprising to see even the left communists and right 
Communists objecting to a Common Civil Code! They must realize that both Russia and China 
(once, their favourite countries) are strictly governed by a Uniform Civil Code, In their 


respective domains. 


It is high time the entire Country, especially all those women who rightly, advocate women's 
rights come forward unitedly, and support a Common Civil Code for the entire Nation and 
liberate the women of India from their age-old shackles, irrespective of the religion to which 


these unfortunate women belong. 


Let it be clearly understood that the Common Civil Code does not focus on one religion 
versus another; the focus is actually on despicable male chauvinism (irrespective of 
whether it is the Hindu brand or the Muslim brand) on one hand, and women’s liberation 


on the other. It is high time the latter wins. 
Tail-Piece 


According to Ms. Hasina Khan of the Mumbai- based Awaz-e-Niswaan, "The work done by 
women's organizations working with Muslim women has, over the last decade, created an 
environment where they are asking for change. 70 to 80 per cent of women want a change in 
laws which violate their rights. They want to get rid of the unilateral triple talaq and polygamy; 
have compulsory registration of marriage and divorce, the right to divorce without paying 


compensation, custody and equal guardianship of children, and a gender just Nikahnama.® 


CONCLUSION 


The following insights can be drawn from an analysis of the data, opinions, and social history 


of our country and the development of an all-encompassing perspective on UCC. Some 


8 The Hindu, Sunday Edition, 10th August 2003. 
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constitutional clauses make implementation difficult, such as Art. 44's discussion of UCC for 
citizens and Art. 37's declaration that "the requirements of Part 4 shall not be enforceable in 
any Court." The phrase "but the principles therein laid down are nevertheless fundamental in 
the governance of the country and it shall be the duty of the state to apply these principles in 
making laws" in the following section appears to have created a duty on the State to apply these 
principles in making laws. As a result, we might conclude that Article 37 imposes an obligation 
on the State to create UCC for its citizens because it has become essential to national 
governance. It appears to be a duty that the state can't be held accountable for breaking under 


any circumstances. 


As stated in the Constitution's preamble, the state is to be secular, and its citizens are to have 
the freedom to practise their religion without government interference. On the other hand, we 
can assert that individual freedom does not compromise India's unity and integrity because 
religion is merely a matter of personal conviction that cannot be mixed with secular pursuits 
and can be regulated by the State through the passage of legislation, as the Supreme Court of 


India held in the case of S.R. Bommai v. Union of India. 


Our civilization is not up to the level where it can make use of the "UCC," thus it is still in the 
works. What is the cause of it, given that India is a country with multiple religions, the 
researcher noticed. There are numerous cultures, and each culture, inclination, and citizen's 
behaviour is unique. Even while we assert that India provides Unity in Diversity, this is not 


entirely true; otherwise, UCC would have been in place long ago. 
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IMPACT OF CONVERSION ON INHERITANCE RIGHTS IN INDIA 
Prof. Dr. P.B. Pankaja* and Dr. A. Aswini** 
ABSTRACT 


The Constitution of India, committed to the principle of Secularism, recognizes ‘Freedom of 
Religion’ as one of the fundamental rights of the individuals. Personal laws, having roots in 
religious faith, treat conversion, involuntary, as a religious guilt, having the potential not only 
to destabilize matrimonial status quo but also to impact other dimensions of family relationship 
such as guardianship, succession and adoption. Conversion from one religion to another has 
far reaching legal consequences, which operate both positively and negatively. Inheritance 
occupies a primordial position in shaping family relationships under various personal laws. 
This paper is an attempt to discuss the impact of conversion on inheritance rights of individuals 
belonging to three major religious communities in India namely Hindus, Muslims, Christians 


and a passing reference is made to Parsis. 


Towards this objective, the paper navigates through core areas namely the approach of different 
religions towards conversion, the basic principles of inheritance law of religious communities 
in India, impact of conversion on their inheritance rights and the role of Caste Disabilities 
Removal Act 1850 on the inheritance rights of converts. Relevant Judicial references are made 
to highlight the points. The Constituent Assembly debates on religious freedom are briefly 
narrated to highlight the relevancy of inheritance rights in the present-day context. This paper 
also limits its scope on the impact of conversion on the inheritance rights only and not to the 


entire range of family relations.! 
Key Words: Conversion, Apostacy, Inheritance, Succession and Religious freedom. 
INTRODUCTION 


Religion, truly speaking, is a matter of personal faith and belief and believed to be a link 
between Man and Divinity and a source of internal refinement. It was a strong means of social 


control in primitive days, when legal system was not well developed. Despite dilution of 
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respect and fear in religion over a period of time, religion still shapes the way of life of an 
individual, his outlook and his social relations. Faith in religion is exhibited through religious 


practices, most of which are followed according to one’s own convictions. 


Religious status is attributed to an individual by birth on the basis of the religious status of 
parents. However, on attaining majority, one may opt to come out of the religion and embrace 
another religion of one’s own choice. This process of abandoning one’s faith in one’s own 
religion and embracing another religion is popularly known as Conversion and it results in 
change in religious identity and consequent changes in legal status. Voluntary conversion from 
one religion to another religion, without any external pressure or solicitation, is one of the 


constituents of religious freedom. 


Modern India is a mosaic of many religions with cultural and linguistic diversity. The 
Historiography of India reveals that the followers of Sanathana Dharma, whose antiquity is 
traced to 5500 years BC, were the ancient ethnic community in Indian sub-continent known as 
‘Bharatavarsha’ in Sanskrit, who were later came to be reckoned as ‘Hindus’ - as people having 
territorial nexus to territory around river Sindhu and later as a distinct religious group after the 


advent of Christianity and Islam as distinct religions. 


The first to fourth century AD witnessed the entry of Christianity into Indian soil, mainly on 
the western coastal regions, through evangelical missions from Syria, Middle East and Europe, 
with an agenda to propagate Christianity in India.” The seventh and the ninth century witnessed 
the advent of Muslims into India for trade and commerce which resulted in entry of Muslim 
personal law into the ancient Indian legal system. The eighth century witnessed the Parsee 
settlement in India due to migration of Zoroastrians from Persia to escape religious persecution 
by Arab conquerors. The fifteenth and sixteenth century witnessed the entry of European 
traders from England, France and Portugal which added European Christians and native Indian 
Christians to Indian diversity. Re-entry of Muslims, as empire builders, during medieval period 
had its influence on Hindu religion. The curse of untouchability practised by the higher strata 
of Hindus drove the lower strata of Hindu community to be attracted by the ideas of social 
equality preached by Christian Missionaries and Islamite and paved the way for smooth 


conversions in India. 


> Cardinal Tisserent says “There was a very ancient evangelization started by St Thomas, the apostle of South 
India with an agenda to Christianize India.” As cited by Mahboob Ahmad in his work “History of Christian 
missions in India”. https://www.academia.edu. 
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When the time came for India to be a sovereign nation after a prolonged colonial rule by the 
British, the founding fathers started writing the destiny of India in the form of Constitution. 
Acknowledging that religious tolerance is inherent in Indian tradition, the constitution is owed 
to the principle of Secularism, implicit in the Preamble, ‘to secure to all its citizens liberty of 
thought, belief, faith and worship’. Even at the time of making of the Constitution, the founding 


4 as one of the fundamental 


fathers have acknowledged the significance of religious freedom 
freedoms in the context of historical, cultural and political developments of the country and 
adorned it in the panel of Fundamental Rights. All religions are permitted to thrive and establish 


their inherent worth and intrinsic values. 


In the backdrop of above narration in brief, the present analysis covers the approach of different 
religions towards conversion, general rules of inheritance under personal laws, factors leading 
to enactment of Caste Disabilities Removal Act 1850, its features, impact of conversion on 
inheritance rights of heirs in India post 1850, impact of conversion on the estate of the 
converted propositus, issues of community acceptance in cases of conversion and reconversion 


and effect of its repeal. 
I Approach of different Religions towards Conversion 


It is a natural characteristic of the legal systems rooted in religions, specifically proselytising 


religions, that they punish conversion from their fold’ but welcome conversion into their fold. 


Hinduism circles round different paths of spiritualism and divinity, giving scope to be called 
as a pluralistic religion. Conversion was unknown to Hinduism, till it was started by early 
missionaries. The Dharma sastras did not prescribe any ceremony for conversion to Hinduism 
as it did not contemplate conversion of non-Hindus into Hindu fold. According to Sastric Hindu 
law, it was believed that ‘a Hindu is born and not made’. Even modern statutory Hindu laws 


do not prescribe any ritual for conversion and reconversion of non-Hindus into Hindu fold.° 


3 Though the word ‘Secularism” was added to the Preamble in 1972, through the 42™ Constitution (Amendment) 
Act, the spirit of secularism has been imbibed in the Constitution through various Articles. 

4 Articles 25 to 28 narrate right to freedom of religion. 

> Ramesh Chandra Nagpal, ‘Modern Hindu law ‘, Eastern Book Company Lucknow, 2011 @ p.952 

ê In medieval India, as a reaction to large scale conversions of Hindus as Christians and Muslims, Arya Samaj, an 
offshoot of Hinduism, was founded by Swami Dayanand Saraswati. It was started with a social reform agenda of 
abolishing the evil practice of untouchability, deep rooted in Hindu community. It prescribed Shuddhi movement 
for the purpose of re-conversion of Non-Hindus of Indian origin back to Hindu fold. 
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Islam forbids conversion of Muslims to other religions and converts are called as apostates and 
apostacy is regarded as treason, an offence against God and legally punishable.’ However non- 
Muslims are allowed to convert as Muslims and get their names changed. A newly converted 
Muslim is called a Mullah. During the reign of Mughals,* conversion from Islam to Hinduism 


was not tolerated but conversion from Hinduism to Islam was welcomed. 


Christianity believes converting and bringing people into Christianity as service of God. It is 
a proselytizing religion as evidenced from research reports mentioned in the introductory part. 
Since the arrival of Christian Missionaries on Indian soil, the history records many frivolous 
methods of converting the inhabitants of India as believers in Christianity. Advent of 
Europeans and Britishers into India further made the process of conversion from Hinduism to 
Christianity very easy. Dalits have historically been known to have converted to Christianity 
as green pasture, owing to untouchability and a rigid caste system being practiced in Hindu 


community. However, conversion of Christians to other religions is not tolerated. 


Parsis in India belong to Zoroastrian faith and it is judicially regarded as a non-proselytizing 


faith and conversion to the Zoroastrian religion is against their usage and customs.’ 


India is well known as a country of diversity and the tribals contribute a major share for its 
diversity, though numerically they constitute a small minority. 705 categories of tribes 
constitute 8.6 % of population according to 2011 census.!° They possess distinct cultural 
identity and are governed by customary law in their personal matters. Recently, tribal Adivasis 
have put forth their legitimate demand for recognition for their religion as ‘Aboriginal 
Religion’ in all official documents and census forms. Lack of separate identity scatters their 
population in the country and forces them to pick other religions.'' Tribal activists say that the 
option given in the first census form in 1951 for tribal religion as ninth option, has been 


removed later. Left with no choice, they are forced to opt any one religion. !? In the absence of 


7 Most of the Muslim countries like Iran, Egypt, Yemen, Saudi Arabia, Afghanistan and Pakistan prescribe death 
sentence to apostates. The legal precedent stretches back to the 7 C when Prophet Mohammed ordered a Muslim 
to death who joined the enemies of Islam at the time of war. See for more details Lionel Beehner, ‘Religious 
Conversion and Sharia law’, June 8, 2007 @ www (fr.0rg) visited on 25" Nov. 2011. 

8 Akbar was an exception known for his religious tolerance. 

? Sir Dinshaw M. Patel v. Sir Jamsetji Jiji Bhai, (1909) 11 LR 25 as cited in Paras Dewan, ‘Family Law’, 
Allahabad Law Agency, Faridabad, Nineth Edn. (2010) p.8 

10 Report of the High-Level Committee on Socio-Economic, Health and Educational Status of Tribal Communities 
India, 2014 

11 News item reported in ‘The Wire’, Apr 02, 2019, reported by Santoshi Markam. 

12 Thid 
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a separate religious identity, the aboriginals of Hindustan are identified with Hinduism. Due to 


advent of Christianity and Islam, now they belong to various religions. "° 


The statutory provisions of Hindu Succession Act and the joint family system do not apply to 
the Hindu scheduled tribes unless the central government extends their application to them 
through de-notification in official gazette.'* The notified tribals are outside the purview of 
codified Hindu law. Their customary rules of succession are protected by the constitution and 
statutes. Their conversion to other religions has brought in various changes in their legal 


entitlements. However, conversion does not result in change of their tribal caste status. 
II General rules of Inheritance under Personal Laws 


There are the two important faces of inheritance rights. i) right to inherit and 11) right to be 
inherited. Both the rights fill a very large space in the life and conduct of an individual, that his 
choice to remain in the religion of his birth or to convert to a new religion is greatly influenced 


by it. 


Joint family system is a unique institution determining the right of inheritance of a Hindu. His 
inheritance right to ancestral property is governed by Joint family system and his right to 
succession in the separate property of the propositus is governed by Hindu Succession Act 
1956. Succession to the properties of a Hindu, dying intestate, is also governed by Hindu 
Succession Act 1956. When a male Hindu dies intestate, his property shall devolve according 
to the provisions of Chapter II of Hindu Succession Act 1956 in the order of Class I heirs, Class 
II heirs, Agnates and Cognates. Mother, widow, son, daughter, children of pre-deceased 
daughter, the branch of predeceased son, branch of predeceased son’s son, children of 
daughter’s daughter are important class I heirs. Father occupies the first entry in class II 
category, who will inherit, and inherit the whole, only in the absence of class I heirs. When a 
female Hindu dies, her property shall devolve in the order specified in Ss.15 and 16 of Hindu 
Succession Act 1956. 


Muslim Personal Law (Shariat) Application Act, 1937 applies to all those families where both 
partners are Muslims. A Muslim’s inheritance rights are governed by Muslim law of 
inheritance which is an uncodified law and succession to Muslim’s property is also governed 


by Muslim law of inheritance. Sunnis are governed by Sunni law and Shias by Shia law 


13 Ramesh Chandra Nagpal, ‘Modern Hindu law ‘, Eastern Book Company, Lucknow, 2011@ p 15 
14 Article 366 Clause (25) of the Constitution. 


ISBN: 978-93-95054-65-2 38 


Family Law in India — Growing with Modernity 


respectively. The heirs are classified as Sharers, Residuaries and Distant Kindred among 
Sunnis and Sharers and Residuaries among Shias. The dual property system like ancestral and 
self-acquired property does not exist in Islamic jurisprudence. However, the same scheme of 


succession applies to male as well as female Muslims, unlike in the case of Hindu law. 


Earlier, the converted Christians and their descendants of Travancore and of Cochin followed 
their customary rules of inheritance. The Christians of Pondicherry and the Christians of Goa, 
Diu and Daman followed the French and Portuguese law of inheritance respectively. However 
these special privileges were taken away and they were repealed and the right of all Indian 
Christians to inherit the property of the propositus is governed by chapter III of Indian 
Succession Act 1925. It is binding on all Christians. On the same note, the inheritance to the 
property of all Indian Christians is also governed by chapter III of Indian Succession Act 1925. 
It is well settled in Christianity that the heirs' religion is immaterial and the only material fact 
is that the deceased should have belonged to the Christian religion on the date of death. The 
scheme of succession to male as well as female Christians is same, as in the case of Muslims. 
Heirs are classified as spouse, lineal descendants, parents and collaterals. Christian law also 


does not recognise dual property system as ancestral and self-acquired. 
III Factors leading to enactment of Caste Disabilities Removal Act 1850 


Advent of foreigners into India had far reaching consequences on the stability of Hinduism in 
India, though the religion has stood the test of time. Christian missionaries challenged Hindu 
beliefs and values. Conversion became an important tool of Christianisation of India. It gave a 
wakeup call for Hindus to protect Hinduism and safeguard its culture and belief system. 
Innumerable number of individual as well as mass conversions were reported in day-to-day 
newspapers. As a reaction to such conversions, every effort was taken by Hindu community to 


tighten the scope for conversion of Hindus into Christianity. 


Even Muslims, who were disturbed by Missionary activities started fortifying their religion 
from Christian intrusion into their religious system. Under Sharia law, converts from Islam are 
considered as apostates, and equated it to treason, a crime punishable by death, although non- 


Muslims are allowed to convert into Islam. 


According to Shatric Hindu law, conversion of a member of joint family to Islam or to 
Christianity, or to any other religion operated as severance to joint family status as between 


him and other members of the family and ceased to be a coparcener. It extinguished the right 
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of survivorship as between the convert and his coparceners. Conversion also resulted in 
forfeiture of his right to inheritance in the coparcenary property as well as his right to succeed 
in the separate property of his father or to any other relations. Converts and their descendants 


were ousted from the scheme of inheritance. 


The situation was same in all religious communities. Conversion by a person to a different 
religion resulted in loss of family and succession rights. A Hindu converted to other religion 
did not inherit to the properties of a Hindu. A Muslim converted to other religion did not inherit 
to the properties of a Muslim. Thus, forfeiture of right to inheritance, was declared as a 


deterrence to conversions. 


Such prohibitory injunctions were a big hurdle in the process of smooth conversion of Hindus 
and Muslims to Christianity. The Christian fathers influenced the British parliament to pass a 
law to address this situation. It was the time when the Caste Disabilities Removal Act 1850 


was enacted to accelerate the process of conversion. !> 
IV Provisions of Caste Disabilities Removal Act 1850 


The historical Act of CDRA, as shortly called, is applicable to all citizens of India irrespective 
of religion and caste. It contains only one provision exclusively focussing on the effect of 
conversion on inheritance rights of people in India, belonging to different religions. It is a 


secular law, applicable to all individuals, irrespective of their religious affiliation. 


S.1 of the Act provides “Law or usage which inflicts forfeiture of, or affects, rights on change 
of religion or loss of caste to cease to be enforced; so much of any law or usage now in force 
within India as inflicts on any person forfeiture of rights or property, or may be held in any 
way to impair to affect any right of inheritance, by reason of his or her renouncing, or having 
excluded from the communion of, any religion, or being deprived of caste, shall cease to be 


enforced as law in any Court.” 


To put it in simple words ‘no conversion to a different religion or exclusion or 
excommunication from any caste and subcaste do not result in forfeiture of inheritance rights 
of the converted or excluded or excommunicated individual.’ This provision, in effect, has 


superseded the old personal law provisions regarding inheritance rights. As per the law, a 


'S Though the Caste Disabilities Act, otherwise known as Freedom of religion Act, was legislated as a piece of 
social reform, the present author reserves her opinion on the nature of the Act as ‘a conversion facilitator Act’ in 
the name of social reform by the colonial empire. 
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convert does not lose the right to property and inheritance which he had before his conversion. 


The 1850 Act conferred the benefit only to the converts and not to their descendants. 


Thus, the main legal hurdle of forfeiture of property rights, standing in the way of conversion 
was removed by passing the Caste Disabilities Removal Act 1850. Thus, as time passed, 


conversion ‘from’ Hinduism to Islam and Christianity gained momentum. 
V Impact of Conversion on Inheritance Rights of Heirs in India Post 1850 
IMPACT ON HINDU LAW 


As stated earlier, according to Shastric Hindu law, threat of conversion of Hindus by other 
religions loomed among Hindus, and to protect Hinduism from alien religious influence, 
customary rules were framed as a measure of social control. The man who converted from 
Hinduism or who was excommunicated was disinherited under Hindu law. His descendants 


were also disqualified.'° 


When the codification of succession law was initiated and the Hindu Succession Act 1956 was 
passed, the spirit of CDRA was incorporated in it and also went a step further. Section 26 
provides that “Where before or after the commencement of this Act, a Hindu has ceased or 
ceases to be a Hindu by conversion to another religion, children born to him or her after such 
conversion and their descendants shall be disqualified from inheriting the property of any of 
their Hindu relatives, unless such children or descendants are Hindus at the time when the 
succession opens.” 

A cursory reading of the section signifies that conversion has no impact on the inheritance 
rights of the convert. A Hindu converted into another religion is not disqualified to claim the 
property under section 26 of the Hindu Succession Act, 1956. But an in-depth study of the 
section reveals that the children of the convert and their descendants are disqualified heirs, 
unless they are Hindus at the time of the death of the propositus. Title of Section 26 of the Act!” 
goes as ‘Convert’s descendants disqualified’. The disqualification to inheritance on the ground 


of conversion is confined to the heirs of such convert. ° The converts are impliedly protected 


16 Yaj., II: 140, as cited by Nagpal, Supra n 5 @ p 953 

17 Section 26 of Hindus Succession Act 1956 says “Where before or after the commencement of this Act, a Hindu 
has ceased or ceases to be a Hindu by conversion to another religion, children born to him or her after such 
conversion and their descendants shall be disqualified from inheriting the property of any of their Hindu relatives, 
unless such children or descendants are Hindus at the time when the succession opens.” 

'8 Herbert Cowell’s The Hindu Law, ed. by Dr.H.K.Saharay, Cambridge & Co Pvt Ltd, Tagore Law Lectures 
1870. 
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by S.26 if it is read with section 1 of Caste Disabilities Removal Act 1850. The privilege or 
exemption is expressly given to the convert only and not passed on to convert’s descendants 


u/1850 Act. 


Applying the 1850 Act, the Gujarat High Court in Nayanben Firozkhan Pathan V. Patel 
Shantaben Bhikabhai,'? ruled that — “A change of religion and loss of caste was at one time 
considered as grounds for forfeiture of property and exclusion of inheritance. However, this 
has ceased to be the case after the passing of the Caste Disabilities Removal Act 1850 ..... A 


Hindu daughter after converting to Islam does not lose her right to inherit property.” 


The old Shastric Hindu law regarding descendants’ disentitlement continues to prevail even 
now and is statutorily declared under S.26 of HAS 1956. If the convert has predeceased the 
Hindu propositus, his / her descendants are disqualified to inherit to the propositus through 
their converted parent. 1850 Act mandates who is not to be disinherited, whereas HAS 1956 


mandates who is to be disinherited. 


If A, a Hindu, converts to Islam, he will be entitled to inherit the property of his Hindu father 
and Hindu mother according to Hindu Succession Act 1956, irrespective of conversion not 


because of S.26 of HAS but because of CDRA. 


However, it is to be noted that, CDRA did not interfere with that part of the Shastric Hindu 
law, according to which, a Hindu, on conversion, ceases to be a member of joint family and 
loses the status of coparcener. A severance of status takes place and he becomes a separated 


member from the day of conversion. The Hindu law of coparcenary is same even now. 
Illustration: 


(i) A dies intestate leaving behind him two sons namely S1 and S2. S2 became a 
Christian during the life time of A. On A’s death S2 will succeed to the property of 
A, simultaneously and equally with S1. His conversion is not a bar to inherit as per 
S. 1 of CDRA 1850. 

(il) A dies intestate leaving behind him his son S1, daughter D1 and SS2, the son of S2. 
On A’s death, $1, D1 and SS2 would inherit the property of A in equal shares as 
class I heirs. SS2 would step into the shoes of his deceased father S2 and would 


inherit the deceased father’s share in his grandfather’s property. 


19 Special Civil Application No. 15825 of 2017 dt 26 September, 2017 
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Gii) A dies intestate leaving behind him his son S1, daughter D1 and SS2, the son of S2. 
S2 had converted as a Muslim and he predeceased A. On A’s death, S1 and D1 
would inherit the property of A in equal shares as class I heirs and SS2 would not 
inherit as he is a disqualified heir as per S.26 of HAS 1956. 
(iv) A dies intestate leaving behind him two sons namely S1 and S2. S2 got married and 
has a son SS1. After a few years he has become a Christian during the life time of 
A and SS2 was born. S2 predeceased A. On A’s death, S1 and SS1 would inherit as 
class 1 heirs. SS1 is not a disqualified heir as he is born before S2’s conversion but 
SS2 would be disqualified from inheriting A’s property as he is born to S2 after his 
conversion. The burden of proof lies on the disqualified heir to prove that he is 
brought up as a Hindu, despite his birth to a Cristian father. S2’s wife is entitled to 
inherit A’s property as widowed daughter-in-law’, provided she remains as a 
Hindu and has not converted as Christian along with her husband. The rule position 
is that the children and descendants of a convert cannot inherit to the propositus, 
unless they are Hindus. To put it the other way, if they are Hindus, although their 
ancestor is not a Hindu, they would be entitled to succeed. 
Here it is to be noted that the disqualification attached to the convert’s descendants is 
incorporated in HSA1956 to keep in line with classical Hindu law. The CDRA 1850 is silent 


on this point. 


In E.Ramesh and Anr v. Rajini and 2 Ors,”' a Division Bench of Madras High Court’s observed 
that “S.26 of the Hindu Succession Act states that if a Hindu has ceased to be a Hindu by 
conversion to another religion, children born to the convert after such conversion and their 
descendants shall be disqualified from inheriting the property of any of their Hindu relatives, 
unless such children or descendants are Hindus at the time when the succession opens. 
However, this section has no impact on the convert’s right to inherit property from her Hindu 


relatives and shall only apply to the children born after conversion and their descendants.’ 


This section only disqualifies the descendants of the convert. 


The court proceeded to give illustrations. Where ‘A’ has got three sons namely ‘B’ ‘C’ and 


‘D’. D convert”’s to Christianity during the life time of A. On the death of A, D will be entitled 


20 The widow of a pre-deceased son is a class 1 heir and belongs to the branch and would collectively take one 
share along with the other members of the branch. 

21 (2002) 1 MLJ 216 This case was referred by the court while discussing the rule position in Nayanben’s case. 
22 Ashok Naidu vs. Raymond S. Mulu, AIR 1976 Cal 272 (As cited by Ramesh Chandra Nagpal, Supra N. 5 @ p 
954) 
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to claim a share along with B and C. He would not be disqualified to inherit as per Section 26 
of the Act and would get 1/3 share in the property of A. If D dies after conversion during the 
life time of A leaving behind him his two sons M and N, who are born to him after conversion, 


M and N would be excluded from inheritance. 
It will be useful to sum up as follows. There are two categories: 
Persons who are not disqualified from inheritance: 


(i) The convert himself (He is qualified and protected under CDRA 1850) 

(11) The Hindu children of the convert, born before conversion. 

Gii) The Hindu descendants of such children, regardless of the fact that they are born 
before or after conversion 

(iv) The children of a convert born after conversion, provided they are brought up as 
Hindus and 

(v) The descendants of such children mentioned in cl.(iv) 

The inheritance rights of Heirs mentioned in (11) to (v) are statutorily protected under S.26 by 


implication. 
Persons disqualified: (S.26 of HAS 1956) 


(i) The children born after conversion who are non-Hindus 
(11) The descendants of non-Hindu children 
IMPACT ON MUSLIM LAW 


Although Muslim law of inheritance is uncodified, the position is same for Muslim converts. 
According to the Muslim Personal Law (Shariat) Application Act 1937, in all matters regarding 
intestate succession, where the parties are Muslims, the law applicable shall be the Muslim 
Personal Law. The CDRA 1850, being a national legislation, equally applies to Muslims. The 
old law that a non-Muslim shall not inherit to a Muslim’s property, is superseded and a Muslim 
son on conversion to Hinduism or Christianity is not disqualified to succeed to the property of 


his father. 


Illustration: 


‘A’, a Muslim married ‘B’, a Hindu woman after converting herself as a Muslim. ‘C’ a son was 
born to him. A married a second woman and had a daughter through her. B and her son C lived 


separately from ‘A’. C converted as a Hindu and B reconverted to Hinduism. On A’s death, B 
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and C claimed their share in A’a property, which was denied by A’s second wife and his 
daughter. Applying the 1850 law, both are entitled to their respective shares. The convert is not 


debarred or disqualified from inheriting the property of his father. 


The law is not clear whether such protection conferred on convert is extended to convert’s 
descendants. In the absence of a provision like $.26 of HAS 1956, the platform is thrown open 
to debate - Whether the Act of 1850 was intended to be restricted only to the convert himself 
or whether there is anything in the language of S. 1 to debar the extension of its beneficial 


provisions to the heir of the convert. 


IMPACT ON CHRISTIAN LAW 


Indian Christians are governed by the rules put forth in the Indian Succession Act. The CDRA 
1850, being a national legislation, equally applies to Christians. Right to inheritance remains 
untarnished even if the person has converted. The heirs to a Christian will take the propositus 
property as tenants-in-common as joint family system and the concept of ancestral property are 
unknown to Christian jurisprudence. If the converted son predeceases his father, his 
descendants are also entitled to succession, as according to Christian law the religion of the 


heir is immaterial to succeed to the property of a Muslim. 
VI Impact of Conversion on the Estate of the Converted Propositus 


The general rule is that religion of the propositus at the time of his death determines the scheme 
of inheritance to his property. In other words, succession to the property of a convert is 
governed by the personal law of the community to which he or she converted.” Succession to 
the property of a Hindu convert to Islam is governed by Muslim law and succession to the 
property of a Hindu convert to Christianity is governed by those provisions of the Indian 


Succession Act 1925, which are applicable to Native Indian Christians. 


One of the main objects in regulating the order of succession was to provide for the due 


celebration or performance of religious observance, connected to the death of the deceased.”* 


3 P, Pathan Khan vs. Subbaiah, AIR 1981 Ker 1980. 
4 Herbert Cowell’s “The Hindu Law”, ed. by Dr.H.K.Saharay, Cambridge & Co Pvt Ltd, Tagore Law Lectures 
1870. 
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Illustration: 


(i) A, a converted Muslim from Hindu religion, dies intestate. His property will be 
governed by Muslim law of inheritance and not by Hindu Succession Act 1956, as 
at the time of his death, he is a Muslim. 

Gi) A, a Hindu converts as a Christian, succession to his property is governed by chapter 
II of Indian Succession Act and not by Hindu Succession Act, on the same reason 
that he is a Christian when succession to his property opens. 

Prior to the passing of Indian Succession Act 1925, a Hindu who embraced Christianity had an 
option to retain Hindu law of succession to his properties. Abraham v. Abraham” (1863) was 
a landmark decision of the Privy Council, which held so. The Indian Succession Act 1925 


abolished this option. 


Likewise, prior to 1937, the communities like Bohras, Cutchi Memons, Halai Memons, Khojas 
and Labbais who were originally Hindus but apostates to Islam but were allowed to retain their 
Hindu customary rules of inheritance. The ruling in Abraham vs. Abraham was applied to them. 
But in 1937, the Muslim Personal Law (Shariat) Application Act 1937 was brought in which 
has mandated abandoning of Hindu law in personal law matters by such converted Muslims. 
Post 1937, all Muslims, original and converted, are brought within one uniform law, the 1937 


Act.”® 


On the question whether a non-converted Hindu heir can inherit the property of a 
Mohammedan, it was judicially interpreted that the property of a Muslim, converted from 
Hinduism, passes according to Mohammedan law to his descendants and the Hindu collaterals 


cannot claim to succeed under Hindu law or by virtue of any provision of CDRA 1850.” 
Illustration: 


(iii) A, a Hindu, becomes a Mohammedan by conversion and has a child which survived 
him. On A’s death, the child, considered to be a Muslim child, would be his heir 
and not his relatives who are still Hindus. 

In this case, Hindu law does not protect the interests of his Hindu relations, specifically the 


propositus’s own kith and kin. 


25 (1863) 9 MIA 199 
26 Section 2 of Muslim Personal Law (Shariat) Application Act 1937 
27 Mulla’s Hindu law, Satyajeet A. Desai, 22" edition, Lexis Nexis, @p198 
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But under Christian law, the position is different. A point to be noted is that the religion of the 
heirs is immaterial. For example: ‘A’, originally a Hindu converted as a Christian, dies intestate 
leaving behind him his Hindu father (non-converted), his father will inherit the property despite 


the fact that he is a Hindu. 


Law regarding persons marrying under Special Marriage Act 1954 is quite different. Two 
persons, irrespective of their religious status, if solemnize their marriage under Special 
Marriage Act 1954, the general rule is that - inheritance to their property is governed by Indian 
Succession Act only and not according to their personal law.’ Conversion by one party, post 
marriage, does not impact the inheritance rights mandated under the relevant provisions of 


Indian Succession Act. 


(iv) X and Y, two Muslims marry under the Special Marriages Act. X converts as a 
Hindu. On X’s death, his estate falls on heirs specified in Indian Succession Act 
only and not according to Muslim law or Hindu law even though he was a Hindu at 
the time of his death. Upon Y’s death, whether converted or not, her estate falls on 
the heirs as specified under Indian Succession Act and not according to Muslim 
law. 

(v) X, a Muslim and Y, a Christian marry under Special Marriage Act. inheritance to 
their property is governed by Indian Succession Act and not according to their 
respective personal laws. Subsequent change of religion does not have any impact 
on their inheritance rights. 

However, this rule does not apply if both the parties are Hindus and they marry under Special 
Marriage Act. Inheritance to their properties is still governed by succession rules provided 


under Hindu Succession Act.7? 


(vi) A and B, two Hindus solemnise their marriage according to the procedure 
prescribed under Special Marriage Act. On A’s or B’s death, their heirs specified 
under Sections 10-13 and sections 15 & 16 of HSA respectively inherit accordingly. 

(vii) Maneka Gandhi vs. Indira Gandhi?’ is a case on point. Sanjay Gandhi, a Hindu, 


married Maneka Gandhi, a Sikh under SMA 1954. The High Court held that 


28 S.19 of Special Marriage Act 1954 
29 S.21-A 
30 AIR 1984 Delhi 428 
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succession to his property would be governed by Hindu law as both were Hindus 
and not the ISA 1925. The difference is that, under HSA 1956, mother is a class I 
heir and would inherit to the intestate along with his widow and children. Whereas 
under ISA, mother would not inherit to son’s property in the presence of widow and 
children. 

This is a grey area, which discourages Muslims to go for marriages under SMA, as they do not 


get the privilege accorded to Hindus. 
Appraisal of the system: 


(i) The most important drawback of 1850 Act is that, it protected only the inheritance 
rights of the convert. It did not bother to protect the reciprocal right of his non- 
convert Hindu relations in his property. A few authors opine that it is violative of 
Article 14 of the Constitution. °! 

(11) Section 26 of HS Act 1956 also suffers from same defect that it distinguishes 
between a convert and convert’s descendant. Imposing disqualification on convert’s 
descendants and not mentioning about convert’s position lacks strong justification. 
The author opines that the law makers, while legislating Hindu Succession Act 1956 
must have been convinced of the existence of CDRA, which protects convert’s 
inheritance rights and seized the opportunity of imposing a prohibition or reiterating 
the existing prohibition on the descendants of the convert from inheriting a Hindu’s 
property. 

Gii) A specific amendment is to be incorporated in section 26 of Hindu Succession Act 
1956 to the effect that, if a Hindu converts to other religion, his Hindu relations 
should be entitled to inherit to his property. 

VII Repeal of Caste Disabilities Removal Act 1850 


On the recommendations of the 20" Law Commission of India, through its 248" Report and 
on the recommendations of Ramanujam Committee, constituted to identify and remove 
obsolete laws, the period during 2015-19 witnessed the government’s initiative of repeal of a 
large number of outdated Acts having outlived their objects and utility. In this process, the 
Caste Disabilities Removal Act was also repealed on 8" January, 2018. Despite the repeal, 


there is no change in the legal position, as the repeal is a technical one, with the objective of 


31 Ramesh Chandra Nagpal ‘Modern Hindu law ‘, Eastern Book Company Lucknow, 2011 @ 953 
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withering away the old laws. It does not mean revival or restoration of previous personal law 
provision on the subject. It is not intended to put the clock back by undoing a well-established 


legal reform of the past.?? 


CONCLUSION 


An overview of the impact of conversion on inheritance rights under various personal laws in 


India drives the author to conclude the discussion with the following observations. 


Freedom of religion, in free India, is a fundamental right guaranteed under Article 25 of Indian 
Constitution. Subject to public order, morality and health and to other provisions of this part, 
all persons are equally entitled to freedom of conscience and the right freely to profess, practice 
and propagate religion. Faith in a religion is a personal matter and there is no limit on the 
number of times, a person can change his or her religion, provided it is voluntary and upon 
ones’ own initiative. But in the name of religious freedom, forcible and fraudulent means of 
conversion and outraging the feelings of other religions is not permitted ethically, legally and 


constitutionally. 


Religion of the propositus at the time of his death determines the scheme of inheritance to his 
property, which varies from one personal law to another personal law. As it is left to the 
personal law of the propositus, it is all the more difficult to interpret and infer, if the personal 
law is uncodified one. The need of the hour is to bring about a uniform law to address this 


anomaly. 


People should be educated about the impact of conversion on family relations, so that they do 
not fall prey to forced or fraudulent conversions and get entangled in unnecessary legal 
problems. People should realize that freedom guaranteed under Article 25 of the Constitution 
is such freedom which does not encroach upon a similar freedom of other persons.” Religion, 
faith or devotion are not easily interchangeable. If the person feigns to have adopted another 


religion just for some worldly gain or benefit, it would be religious bigotry.** 


KKK K K K K K K K K K K K K K K K K 2s K K 


32 Tahir Mahmood, “Repeal of archaic law does not affect reform”, https://www.tribuneindia.com>news. 
33 Lilly Thomas vs. Union of India AIR 2000 SC 1650 Para 62 
34 Justice Saghir Ahmad, Ibid, Para 38 
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RESTITUTION OF CONJUGAL RIGHTS: AN UNCONSTITUTIONAL REMEDY 


Prof. Dr. Manju Arora Relan* 


ABSTRACT 
The restitution of conjugal rights means the restoration of marital relationship between husband 
and wife because the prime objective of marriage is the companionship between the parties. 
The idea of providing restitution of conjugal rights by the intervention of the Court is to 
preserve the marriage union as far as possible by enabling the courts to intervene to restore 
marital relations between the parties. This research paper deals specifically with the concept of 
Restitution of conjugal rights under section 9 of Hindu Marriage Act,1955 and its evolution as 
a provision which is ready for abolition from the statutory books. Remedy of restitution of 
conjugal rights has now become a remedy to seek divorce rather than restoration of marital 


rights therefore this provision is self-defeating and needs to be removed from the Act. 


Keywords- Restitution of Conjugal Rights (RCR), Hindu Marriage Act (HMA), Civil 
Procedure Code (CPC) 


INTRODUCTION 
Section 9 of Hindu Marriage Act,1955' is the main provision dealing with Restitution of 
conjugal rights with the objective of protecting the sanctity and legality of the institution of 
marriage but it has to be read along with Section 13([A) as with progress of time the later 
provision has overshadowed the earlier provision. It is being realized with time that a remedy 
which was kept with a view to preserve marriage turned out to be an easy route to seek divorce. 
Earlier when Hindu marriage act was introduced, decree of restitution of conjugal rights was a 
ground to seek divorce on the basis of guilt theory of divorce i.e. decree holder was entitled to 


seek divorce from the court of law. In 1955 in HMA Section 9 seeking for preservation of 


* Professor, Law Centre 1, Faculty of Law, University of delhi, Delhi. Mail id: dr-m-arora@hotmail.com 

' Section 9 of Hindu Marriage Act “Restitution of conjugal right—When either the husband or the wife has, 
without reasonable excuse, withdrawn from the society of the other, the aggrieved party may apply, by petition to 
the district court, for restitution of conjugal rights and the court, on being satisfied of the truth of the statements 
made in such petition and that there is no legal ground why the application should not be granted, may decree 
restitution of conjugal rights accordingly. [Explanation—Where a question arises whether there has been 
reasonable excuse for withdrawal from the society, the burden of proving reasonable excuse shall be on the person 
who has withdrawn from the society. ] 
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marriage was followed by section 13(ix)” where the decree holder of RCR was entitled to get 
divorce. Therefore, from its very inception contradiction was apparent in the enactment of 
section 9 along with section 13(1)(ix) of HMA. The law commission of India, in 2018, said 
that a decree of RCR, by forcing wife to leave her job and cohabit with her spouse, takes away 


her hard-earned freedom. 


Recently in Ojaswa Pathak v Union of India,’ students Of Gujarat National Law University, 
Gandhinagar have filed a public interest litigation challenging various Restitution of conjugal 
rights provision under codified family laws. They specifically challenged the constitutional 
validity of Section 9 of Hindu Marriage Act 1955 and Section 22 of Special Marriage Act 1954 
and Order 21 rule 32 and 33 of the Code of Civil Procedure 1908.4 The students argued the 
legislative validity of conjugal rights which are inherently violative of right to life and equality. 
The petitioners also argued that the provisions are in violation of Article 21 this is because 
restitution of conjugal rights violate the respondent spouse's right to privacy and individual 
autonomy.’ They have argued that though the provisions are gender-neutral, it places undue 
burden on women in real sense. They noted an unequal power structure in Indian families and 
how this makes it more difficult for women to return to their husband’s home. It is noted that 
the origin of laws on restitution of conjugal rights is feudal English law where women were 
considered chattel or property.° They argue that this makes the provisions violative of Article 
14 and 15(1) of our Constitution. They have further argued that Section 9 of Hindu Marriage 
Act states that if a spouse withdraws from the society of the other spouse without reasonable 
excuse the District Court may decree a restitution of marital rights of the appellant spouse. 


Section 22 of Special Marriage Act,1954’ also provides the same but is applicable to persons 


> A marriage could be dissolved by a decree of divorce on a petition presented by the husband or the wife on the 
ground that the other party had failed to comply with a decree for restitution of conjugal rights for a period of two 
years or upwards after passing of decree of restitution against that party. 

3Ojaswa Pathak v Union of India https://www.scobserver.in/reports/union-india-restitution-conjugal-rights-writ- 
petition-ojaswa-pathak-summary/ 

4 Ibid 

5 Ibid 

ê Ibid 

7 Section 22 in The Special Marriage Act, 1954, Restitution of conjugal rights —When either the husband or the 
wife has, without reasonable excuse, withdrawn from the society of the other, the aggrieved party may apply by 
petition to the district court for restitution of conjugal rights, and the court, on being satisfied of the truth of the 
statements made in such petition, and that there is no legal ground why the application should not be granted, may 
decree restitution of conjugal rights accordingly. 1[Explanation—Where a question arises whether there has been 
reasonable excuse for withdrawal from the society, the burden of proving reasonable excuse shall be on the person 
who has withdrawn from the society. ] 
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marrying under Special Marriage Act, 1954. Order 21 rule 32 of CPC® provides for 
enforcement of a decree of restitution of conjugal rights by District court by attachment of 


property of the judgment debtor. 


The petitioners referred to Puttaswamy judgment? on privacy to highlight that right to privacy 
includes the right to bodily integrity and mental sanctity. They argued restitution of conjugal 
rights violates this right.!° The petition refers to the finding of a committee formed by the 
Ministry of women and child development on the status of women and children.'! The 
committee had noted that the main focus of the framework around conjugal rights was to 
preserve the integrity of family. However, it has since been misused to deny women's claim for 
maintenance or cruelty. The committee suggested the deletion of provisions related to 


restitution of conjugal rights, as it no longer serves the best interests of the family.'” 


Emergence of RCR as a matrimonial remedy 

The remedy of restitution of conjugal rights emerged in an extremely anti-women context in 
medieval Europe where the Roman Catholic Church had the power to physically restore to the 
husband, his wife who had escaped from their custody. Later, it was incorporated into the 
English law. Though neither the Hindu nor Muslim law recognized this concept, it was used 
by English lawyers who were practicing in the newly setup courts both in Presidency and 
Mofussil towns. Two important cases within the newly set up judicial system where this 
remedy was contested and awarded are Moonshee Buzloor Ruheem v. Sumsoonnisa Begum"? 
and Dadaji Bhikaji v. Rukhmabai.'* In the first case, the Privy Council, in 1876 applied the 
principle of restitution of conjugal rights to Mohammedan law and held that on authority as 


well as principle there is no doubt that a Muslim husband may institute a suit in the Civil Court 


8 Rule 32 Order 21 of Code of Civil Procedure 1908 “Decree for specific performance for restitution of conjugal 
rights or for an injunction”,(1)Where the party against whom a decree for specific performance of a contract, or 
for restitution of conjugal rights, or for an injunction has been passed, has had an opportunity of obeying the 
decree and has wilfully failed to obey it, the decree may be enforced in the case of decree for restitution of conjugal 
rights by attachment of his property or in the case of decree for specific performance of contract or for an 
injunction by his detention in the Civil prison or by attachment of his property or by both 

° Justice K.S.Puttaswamy v Union of India AIR 2017 SC 4161 

10 Supra note 3 

"| Thid 

Ibid 

13 (1877) LR1 Bom 164 

14 Dadaji Bhikaji v. Rukhmabai (1886) 10 Bom 301 


ISBN: 978-93-95054-65-2 52 


Family Law in India — Growing with Modernity 


of India for a declaration of his right to the possession of his wife and for sentence that she 


return to cohabitation. 


In the second case, a single judge, Pinhey J., who had initially heard the case in 1885, the 
Judge found that it would be barbarous, cruel and revolting to compel a young lady to go toa 
man whom she dislikes, in order that he may cohabit with her against her will. He had refused 
to grant the husband the remedy based on the following two grounds: firstly, that it can only 
be applied to situations where a couple has cohabited. Judge stated that “it is misnomer to call 
this case a suit for restitution of conjugal rights because the couple had never cohabited after 
marriage.” It would be a suit for institution and not restitution of conjugal rights. Secondly, the 
remedy was able to draw the attention of the legal fraternity to the humanitarian angle of 
conjugal rights. The judgment was able to raise women’s rights to privacy in the domestic field. 
But within six months, on appeal, a division bench of the Bombay High Court comprising two 
senior most judges, Sargent C.J. and Sir Bayley J., set it aside and ordered a fresh trial. In the 
fresh trial, Judge Charles Farran ruled in favour of DadaJi (husband) and even ordered 
Rukhmabai (wife) to pay for his legal costs since she had opposed his suit. Though the norm 
for refusal to comply with such decrees of the court is attachment of property, Judge Farran 
sought to enforce his decree by warning Rukhmabai with imprisonment of nearly six months. 
“In the moment of pride and glory for Indian women for centuries to come, Rukmabai declared 
that she would willingly undergo imprisonment rather than let a man she detested enforce 
conjugality. Fortunately for all concerned the matter was finally settled by payment of 
compensation by Rukhmabai to her husband. What was crucial for this debate is the fact that 
Rukmabai owned property and had a separate income from which she was in a position to pay 
her husband a compensation for her refusal to live with him. Only through payment of 
compensation could the dispute finally be settled.”'!> This case directly led to a change in law 
requiring a minimum age of marriage for women. In England, and later in India it led to 
removal of criminal consequences for refusing to comply with the court’s decree on restitution. 
Since Rukhmabai’s case the law on restitution of conjugal rights has been upheld by the 
Supreme Court. “This remedy is often viewed as anachronistic and has been at the center of 


several controversies regarding its constitutionality. It has also surfaced in reference to husband 


15 Agnes,Flavia, Family Laws and Constitutional claims, vol 1(New Delhi:Oxford University Press,2011) 
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authority and control over their wives who had refused to give up their jobs.” This case is of 
historical significance. So from its very early days it became clear that RCR is just a paper 


remedy which is difficult to enforce and Rukmabai’s case is a glaring example of this. 


RCR under Hindu Law 

Restitution of Conjugal Rights is covered under Section 9 of Hindu Marriage Act,1955. “For 
Restitution following three conditions must be satisfied:(1) the respondent has withdrawn from 
the society of the petitioner without any reasonable excuse, (ii) the court is satisfied about the 
truth of the statement made in such a petition, and (iii) there is no legal ground because the 
relief should not be granted. The second condition relates to proof. The third condition relates 
to bars as laid down in section 23, Hindu Marriage Act,1955. The first condition contains two 
elements: (a) the withdrawal of the respondent, and (b) the withdrawal of the respondent 
without any reasonable excuse.”!© These two elements of the first condition are matters of 


interpretation before the court of law. 


The most important reason for seeking the remedy of restitution of conjugal rights is to prove 
withdrawal of one spouse from the society of the other. There are certain rights and obligations 
which arise within the institution of marriage. The phrase ‘withdrawal from society’ has been 
taken to mean the refusal of one spouse to continue with matrimonial obligations. It is 
withdrawal not from the place but from a particular state of affairs i.e., conjugal obligations. 
There must be an act of separation coupled with the intention of separation. When the fact of 
separation co-exists with intention to separate then that constitutes withdrawal from one’s 
society or desertion. Further ‘withdrawal from society’ may take place even when the parties 
are living under the same roof. When the husband compels the wife to leave the matrimonial 


home, it cannot be construed that the wife has withdrawn from the society of her husband. 


“The defense available to the remedy of restitution is one reasonable excuse or reasonable 
cause. If the cause or excuse for withdrawal is reasonable, courts will not award a decree of 


restitution of conjugal rights to the petitioner. A ‘reasonable excuse’ may often seem to be 


'6 Diwan, paras., Modern Hindu Law,21st ed. (Haryana: Allahabad law agency 2012) p.185 
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under the ambit of subjectivity, however there has been a consistent opinion held by the courts, 


that the following constitutes a reasonable cause: 


1. An act on the part of petitioner which can constitute a ground for relief to respondent 
for obtaining any other matrimonial relief 

2. A matrimonial misconduct that is grave but cannot be considered a ground for 
matrimonial relief 

3. An act, an omission, or conduct, which makes it impossible for the respondent to live 


with the petitioner. 


An act which can be construed as a ground for divorce, judicial separation or nullity of marriage 
is complete defense to the respondent in a petition for restitution of conjugal rights. A 
reasonable cause or excuse has been considered to include behavior such as husband’s 
insistence that the wife live with his parents, wife’s apprehension that it is unsafe to continue 
living with her husband, husband having another wife or bringing another woman into the 
house, false accusation of adultery immorality against the wife etc. In case the husband himself 
is responsible for the wife's desertion or in other words, if he is guilty of constructive desertion, 
he is not entitled to decree of restitution of conjugal rights. On the contrary, a wife who has 


been deserted is entitled to such a decree.” 17 


Though both husband and wife are able to use this remedy, practically far more husbands file 
for this remedy as compared to wives. When a wife files for maintenance, as a retaliatory 


measure, the husband files the petition for RCR. 


Enforcement of decree of RCR and Divorce under Section 13(1A) (ii)!® of Hindu Marriage 


Act 


17 Flavia Agnes, Marriage, Divorce, and Matrimonial Litigation, vol II (New Delhi: Oxford University 

Press,2011) p.23 

'8 Section 13(1A) in The Hindu Marriage Act, 1955 

[(1A) Either party to a marriage, whether solemnized before or after the commencement of this Act, may also 
present a petition for the dissolution of the marriage by a decree of divorce on the ground 

(ii) that there has been no restitution of conjugal rights as between the parties to the marriage for a period of 
22 Tone year] or upwards after the passing of a decree for restitution of conjugal rights in a proceeding to 
which they were parties. ] 
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In 1955, nine grounds were available to a husband or a wife for obtaining a decree of divorce 
under sub-section (1) of section 13. Under clause (ix) of sub-section, a marriage could be 
dissolved by a decree of divorce on a petition presented by the husband or the wife on the 
ground that the other party has failed to comply with a decree for ROCR for a period of two 
years or upwards after passing of the decree of restitution against that party. Amending Act 44 
of 1964 came into force on 20th December 1964 and clause (ix) was deleted from subsection 
13(1) and a new subsection 13(1A) was added to section 13. Section 13(1A) was further 
amended in 1976 to reduce the waiting period from two years to one year. Purpose of these two 
amendments is to liberalize the concept of divorce on the basis of the breakdown theory of 
marriage, giving liberty to both parties if there is no cohabitation for one year after passing the 
decree of restitution of conjugal rights to seek divorce from the court of law. Therefore, 
irrespective of the fact that who is the decree holder and who is the judgment debtor, the right 
to seek divorce is granted to both the parties. Therefore, practically with time it is realized by 
the legislature that it is difficult to enforce the compliance of RCR and this route can be used 


to get divorce. 


In Pushpa Kumari v. Parichhit Pandey,’ the wife had filed criminal cases against the husband 
and in-laws on grounds of cruelty and demand of dowry. In retaliation the husband filed for 
restitution of conjugal rights. The trial court passed a decree in favor of the husband. While 
setting aside the decree awarded by the trial court the high court held “that in the present 
society, it is very difficult to force any person to live according to the desire of the other and 
therefore, the Section 9 of Hindu Marriage Act for restitution of conjugal rights is losing its 
force because even if the prayer for restitution of conjugal rights is allowed, this decree cannot 
be enforced against the desire of the wife who does not want to live with husband. The cases 
filed by the wife under Section 498(A) of IPC and the Dowry Prohibition Act were pending 
against the husband and in-laws. In these circumstances if the prayer for conjugal rights is 
allowed, it would amount to demolishing the cases filed by her. When this fact has come on 
record, prayer for restitution of conjugal rights cannot be allowed at all because there is always 
the danger that the wife may be put to further trouble in some other form.””° 

“Restitution of conjugal rights is mere paper decree as it cannot be enforced. But it helps to 


secure ancillary relief such as maintenance, custody of children etc., in case the wife is not 


1 Pushpa Kumari v. Parichhit Pandey,2005 MLR 551 
20 Ibid 
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willing to file for divorce and wants to retain her marital tie or is hoping for a reconciliation 


with the husband.’”! 


There is another angle to decree of RCR as more frequently used in the present-day time is to 
first get the decree of RCR and then not comply with decree of RCR, wait for the period of one 
year and then file a petition for divorce under section 13(1A) of HMA. In Saroj Rani vs 
Sudarshan Kumar,” was one of those glaring cases where the husband was able to take 
advantage of section 9 along with section 13(1A) to get divorce in the planned way to get rid 
of the wife on the very petition filed by the wife on the ground of RCR. In this case the wife 
filed a petition for restitution of conjugal rights, the husband appeared and a consent decree 
was passed in favour of the wife. After a gap of one year, the husband filed for divorce under 
Section 13(1A) on the ground that one year had passed since the passing of the decree and no 
actual cohabitation had taken place between the parties. The wife alleged that she tried to 
comply with the decree many times but husband did not allow her to cohabit with him. The 
trial court dismissed the husband's petition for divorce. In an appeal, the husband was granted 
a decree of divorce. The wife approached the Supreme Court for setting aside the High Court 
decree on the ground that the husband should not be allowed to take advantage of his own 
wrong. But the Supreme Court ruled that non-compliance with the decree of restitution of 
conjugal rights does not amount to taking advantage of his or her own wrong as stipulated 
under Section 23(1)(a) of Hindu Marriage Act. The court held that whatever be the reasons, 
the marriage had broken down irretrievably and parties would no longer live together as 
husband and wife and in such a situation it was better to close a chapter. If such conduct of the 
husband is intended to be treated as wrong, then it requires legislation to that effect. The court 
commented that it cannot rule out the possibility of a party obtaining a decree of restitution of 
conjugal rights and in not enforcing the same with the sole purpose of getting a divorce after 
lapse of statutory period, but such abuse can be prevented only by bringing necessary 
legislation to plug the loophole. It is certainly a matter which requires serious consideration of 
the Parliament. But as the law stands now, the court is helpless in the matter and can only give 
that relief as one naturally flowing from the compliance of statutory requirements. And it is 
basically noncompliance with the decree of RCR which makes the amended provision 13(1A) 


(ii) operative. If the decree of RCR is complied with and cohabitation is restored then provision 


*1 Supra Note 17 at p.25 
22 Saroj Rani vs Sudarshan Kumar,AIR 1984 SC 1562 
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13(1A) (ii) though added by way of amendment will never be operative. Therefore, 
noncompliance with the decree of RCR is mandatory to get divorce. Therefore, noncompliance 
with decree of RCR make Section 13(1A) (ii) operative and this is the main purpose for which 


section has been added by way of amendment. 


“In the same ruling,(Saroj Rani’s case), the Apex Court also upheld the constitutional validity 
of this provision on the ground that it is a benevolent provision which would facilitate the 
reconciliation and save the marriage”.*> Another landmark case where remedy of RCR was 
used to get divorce is Dharmendra Kumar vs. Usha Kumar” where the wife adopted the route 
of decree of RCR to get divorce by simply not complying with the decree of RCR for the 
required statutory period(it was two years at that time) and got the divorce under section 


13(1A)(a1). 


But the more recent trend is a clear departure from the position adopted by the Supreme Court 
in Saroj Rani vs Sudarshan Kumar Chadha.” “Courts have refused to award a decree to the 
husband who is guilty of taking advantage of his own wrong. But if either of the parties, through 
their conduct, prevent the decree from being executed, then either of the spouses would be 
entitled to decree of divorce on the ground of non-compliance of the decree of restitution of 
conjugal rights.””° Therefore the decree which is meant to preserve the marriage ultimately 
turned out to be a decree which leads to the dissolution of marriage. Therefore, the ultimate 
purpose of keeping section 9 on statutory books is defeated by the latest development in law 
relating to divorce, so the better process to delete this remedy from the statutory books as it has 


lost its main purpose. 


T.Sareetha Case : A New Dimension to Remedy of RCR 

The case of T.Sareetha v Venkata Subbaiah,”’ was the first to question the validity of the 
provision relating to restitution of conjugal rights under the protective umbrella of right to 
privacy under the Constitution of India. In this case Sareetha, a 16-year-old high school girl 


was married to one Venkat in Tirupati. The petitioner contended that Sec 9 was “liable to be 


23 Supra note 17 at p.26 

4 AIR 1977 SC 2218 

25 Supra note 22 

2% Supra note 17 at p.27 

27 T Sareetha v Venkata Subbaiah AIR 1983 AP 356 
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removed from the statute as it was in violation of articles 14, 19 and 21. The petitioner stated 


that this remedy is contrary to the freedoms of life, liberty and dignity.” 


“According to Justice Chowdary, marital rights connote two formulations, first that marriage 
partners have right for each other's company and second, marital intercourse. He held that 
“enforcing this right would amount to transfer of the right of the individual over her body, to 
the state”. He posited against the continued use of the section to enforce unwilling sex over a 
partner, under the garb of tyranny of the law. The judgment highlights the fact that even the 
decision to have a child is an intimate decision that should be taken by the woman and not 
something she should be coerced into against her will. This provision is truly a reminder of the 
illegitimate colonial era. It lacks legal backing and is a blatant infringement of an individual’s 
right over his/her body, thereby violating an individual’s liberty under Article 21 of the Indian 


Constitution. 


The Supreme Court in Govind v State of M. P” held that right to privacy under Article 21 
should “encompass the right to personal intimacies of home, family and marriage”. The court 
reiterated that the right to privacy is available to every person irrespective of the marital status. 
Similarly, in 7.Sareetha, Justice Chowdary held that ‘there could be no legitimate grounds for 
the withdrawal of this right to privacy, by state sanction’. These two judgments can be 


construed to advocate the protection of the right to privacy under the Constitution. 


The law as laid out in the Maneka Gandhi” case, ordained that “due process” connotes being 
right, just and fair and does not accept arbitrary action by certain individuals. Further, under 
Article 14 it was observed that ‘a blind adherence to equality of treatment without a reference 
to equality of circumstances is neither just nor constitutional’. The court acknowledged that 
while section 9, HMA might exhibit formal equality, wherein there are no distinctions between 
the rights of husband and wife. “However, husband and wife from a social point of view are 
unequal and treating unequals equally is neither just not fair.” Since this makes the remedy 
oppressive for the wives, while benefiting the husbands. These cases mark the evolution of a 


different line of thought in family jurisprudence. 


28 Govind v State of M.P AIR 1975 SC1378 
?° Maneka Gandhi v Union of India AIR 1978 SC 597 
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The Sareetha judgment can go a long way in benefiting working women, by protecting them 
from being subject to undue pressure to give up their careers and join the company of husbands 
because they have the tag of marriage. However, a possible amendment in Section 13 to 
introduce irretrievable breakdown of marriage as a logic for divorce would go a long way in 
solving this problem and the wife would no longer be forced to use the diverted route of section 
9, for severing the marital ties. “Justice Chowdary through his other pronouncements on 
subjects like “forced sex is a denial of joy” and his scathing critique, calling it barbarous and 


laws enforced indignity, has positively liberated women. 


In T.Sareetha™ the Court observed that sexual cohabitation is an integral ingredient of the 
Restitution of Conjugal Rights. Therefore, the Court determined Section 9 of the HMA and 
Order 21, Rule 33 and 34 of the Civil Procedure Code could serve to enforce marital intercourse 
on an unwilling person. These provisions thus transfer the decision to have or not have 
intercourse from the private individual to the State. Thus, a decree of Restitution of Conjugal 
Rights “offends the inviolability of the body and the mind” and the “integrity of a person”, and 
it “invades the material privacy and domestic intimacies” that a person should have individual 
control over. Additionally, the Court also observed that these provisions diminish the value of 
consent by using the judicial process to coerce an individual to engage in sexual cohabitation. 
The Court acknowledged that this would have worse consequences for a woman as pregnancy 
could result from non-consensual intercourse. In this way, this Section encroaches on the 


individual’s dignity, which is an integral part of Article 21 of the Constitution. 


The Court then gave the example of Anna Saheb v. Tarabai*', where a decree of restitution was 
passed in favour of the husband even after the wife repeatedly expressed her dislike of him and 
reluctance to live with him. Court held that persuading and pressing the unwilling wife to 
accompany the husband to his place is not cruelty. The cumulative effect of all these would be 
the misuse of state force to coerce a woman into forced sex and pregnancy. Since pregnancy 
alters the life of the woman significantly, her right to decide about most intimate decisions is 


taken away by state interference. Based on these, the Court concluded that Section 9 constitutes 


30 T Sareetha v Venkata Subbaiah AIR 1983 AP 356 
31 ATR 1970 MP 36 
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a grave violation of Article 21 and that there can be no countervailing state interests that justify 


this invasion of privacy. 


In Sareetha’s case the court held that Section 9 of the HMA cannot be viewed as just or fair 
because even though it is equal on paper, it is unequal in practice. This is because the 
requirements of equality under Article 14 of the Constitution are not satisfied as in our social 
reality, Section 9 is used predominantly by husbands and rarely by wives. The consequences 
of this remedy are disproportionately high on the wives due to social and physiological 
reasons. In summary, the Court ruled that the remedy of Restitution of Conjugal Rights is 
“partial,” “one sided”, and works as an “engine of oppression”. Thus, Section 9 of the HMA 


is void as it offends both Article 14 and 21 of the Constitution. 


Thus in conclusion the Andhra Pradesh High Court in T.Sareetha v Venkata Subbaiah*® held 
that “the right to privacy belongs to an individual and is not lost by marital affiliation”. The 
court observed that the enforcement of section 9 against an individual forced her to have sexual 
relations with her spouse, thus bereaving her of control over her body. This, according to the 
court, was a severe aperture of the right to privacy as it transfers “the choice of whether or not 


to have marital intercourse to the State from the concerned individual”.*° 


Latest in the series is the K.S. Puttaswamy v Union of India,** the Supreme Court held that 
individuals have a right to privacy which grants them complete sovereignty over their bodies.” 
Nine judges of the Supreme Court gave this landmark judgment and unanimously held that “ 
right to privacy is protected as an intrinsic part of right to life and personal liberty under Article 
21 and as a part of the freedoms guaranteed by Part III of the Constitution.”*°The Court has 


thus adopted the egocentric definition of privacy as argued in the Sareetha case. 


CONCLUSION AND SUGGESTIONS 


Therefore, though RCR is justified on statutory books for preservation of marriage but 
ultimately it turned out to be a remedy for dissolution of marriage. It serves only an indirect or 


via medium to dissolve the marriage. In order to get divorce on the ground of 13(1-A) (ai) of 


32 Supra Note 30 

33 Ibid 

34 Supra note 9 

35 https://www.scobserver.in/cases/Fundamentalright to privacy (last visited on 12 June 2022) 
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HMA there is need to get two decrees, first decree of RCR under Section 9 and then wait for a 
minimum period of one year and then get second decree under Section 13(1-A) (11) of HMA. 
This results in multiplicity of suits and pendency in the courts. Therefore, it is better to have 
separate and direct ground of irretrievable breakdown of marriage as a remedy to seek divorce 
rather than invoking two decrees to get the one and the same result of divorce. The remedy of 
restitution which is facing a lot of opposition is a compulsive decree forcing one spouse to 
cohabit with the other spouse is practically not welcomed by the litigating spouses, resulting in 


the ending of the relationship. 


RCR was introduced with the concept of preservation of marriage but the amendment of 1964 
in the divorce law and further amendment in 1976 promoted the provision of RCR as a diverted 
route to get divorce under the veil of irretrievable breakdown of marriage as a ground of 
divorce. With time the decree of RCR has lost its sanctity and reduced as a subsidiary decree 
to get divorce. Therefore, it is high time to evaluate and amend the Hindu Marriage Act,1955 
and to take immediate steps to include the “irretrievable breakdown of marriage” as one of the 


grounds of dissolving the marriage between two parties. 


Section 9 HMA should be repealed and in its place some useful provision which will serve the 
purpose of law should be introduced. The 71st Law Commission Report has recommended that 
“irretrievable breakdown of marriage” should be included as a separate ground for obtaining 
divorce under the Hindu laws. It emphasized the separation period of three years as a criterion 
of breakdown. On the basis of the report, the Marriage Laws (Amendment) Bill, 1981 was 
introduced in the Parliament but lapsed due to opposition from women organizations. 
Therefore, irretrievable did not formally become law, but informally validated in a number of 
judicial decisions. Thus, to avoid this confusing state of affairs, the Law Commission of India 
in its 217th Law Commission Report in March 2009 again recommended “irretrievable 
breakdown of marriage” as a ground of divorce. On the same grounds Marriage Laws 
(Amendment) Bill 2013 was introduced though passed by the Rajya Sabha but could not be 
considered by the Lok Sabha and lapsed. 


Thus Section 9 originally introduced for preserving marriage has lost most of its force and 
reached a stage of being repealed. Therefore, by compulsive decree of Section 9, forcing people 
to remain in unhappy marriages will not serve any useful purpose. This will cause constant 


misery and grief which will undermine the institution of marriage. There is a need to either 
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legislature should come in forefront to delete this provision from statutory books or the 


Supreme Court put its seal and declare it unconstitutional and struck it down. 


Decree Of RCR even if passed by the court cannot be executed personally and force a person 
to perform marital obligations. The question is when a decree is not capable of being enforced 
and serves its purpose then why should it be there in the statutory books. It has already become 


a Dead Letter which is required to be deleted. 


Therefore, Justice Choudhary gave a courageous judgment of T. Saritha where he was able to 
give his opinion about the obsolete remedy of RCR. He tried to discuss the validity of the 
remedy of RCR on the touchstone of the constitution. The decision in T. Sareetha was one of 
the first judgments to view the Constitution as a transformative document. It took a stand for 
the bodily autonomy of women, which was inviolable even by marriage and her husband. It 
was made clear that a wife is not a subordinate party in a marriage and her consent and rights 
have equal value as that of her husband. Based on this emancipated and progressive logic, 
Section 9 of the HMA was declared liable to be struck down as unconstitutional. Further, when 
acknowledged as an enabler of marital rape, this Section becomes even more dangerous to the 
fundamental rights of married women across the country. While it has been dissented by 
subsequent judgment of Delhi High Court? and overturned by the Supreme Court?” thereby 
restoring the status of Restitution of Conjugal Rights, the 7. Sareetha judgment remains a 
beacon of hope for the proponents of the belief that marriage must no longer serve as a license 
to enforce cohabitation and intercourse and that fundamental rights are paramount, even against 


deeply entrenched institutions like marriage. 


The Supreme Court by permitting section 9, which is outdated and not in tune with modern 
times, provided only a halfhearted step. Major progress in this field can be claimed only after 
two changes. First, from now the grounds of divorce include, ‘irretrievable breakdown of 
marriage’. Second, courts should test family laws on the platform of fundamental constitutional 
rights. Remedy of restitution has failed to qualify the test of being at par with Fundamental 
Rights under the Constitution of India. The restitution section is unfit for a modern gender 
sensitive society and against the principles of natural law. It fails at the touchstone of justice 


and fairness. The remedy of RCR is frequently used by men to get divorce on easier terms. 


36 Harvinder Kaur v. Harmander Singh Choudhary AIR 1984 Del 66 
37 Supra Note 22 
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While some people argue that this section aims at preserving the bond of marriage, the question 
is whether it is worth sacrificing our fundamental rights for a marriage. Fundamental Rights 
are very basic to our existence, they help us to lead a life of dignity while staying within the 


matriage. 


With the growing need that the law should intervene in family matters and protect the rights of 
individuals, restitution of conjugal rights has been criticized across common law countries, 
leading to its abrogation in the UK, Australia, Ireland, and South Africa. It is time that India, 
too, should delete restitution of conjugal rights, taking into consideration the gross breach of 
the right to privacy, equality and personal liberty. Further, the Court considered that state force 
was a highly inappropriate way to preserve a marriage. Recently, in Ojaswa Pathak’s **case, 
petitioners challenged the validity of Section 9 and acknowledged that women are the worst 
affected by the Section and that the Restitution of Conjugal rights is an archaic and oppressive 
procedure that promotes the commodification of women. Restitution of Conjugal Rights may 
enforce intercourse on an unwilling party which is a grave violation of human dignity and is a 
misuse of legal procedure to coerce cohabitation. Individual bodily autonomy is paramount 
over invasive state interests and Section 9 of the HMA promotes no public good and is 


inherently oppressive and discriminatory. 


3 while upholding the constitutionality of Section 9, is incorrectly 


Therefore Saroj Rani 
decided and view of justice Choudhary in 7.Sareetha*® is a revolutionary step to democratise 
the rights of women in domestic affairs. It restored decisional privacy of women and held that 
forcing two unwilling person to cohabit by sword of Section 9 is not going to preserve the 
marriage in reality. In Puttaswamy"' judgement Supreme Court upheld that right to privacy 
includes within it, decisional privacy i.e. privacy to make intimate personal choices, including 
right to decide who to live with. Therefore, there is need that state should interfere even in the 
institution of marriage where rights are violated. T.Sareetha judgment treats individuals as 


entities and have rights even within marriage. Saroj Rani* judgment was concerned just with 


the preservation of marriage for public good and not with individual rights. Even Report of 


38 Supra Note 3 
» Supra Note 22 
4 Supra Note 27 
41 Supra Note 9 
42 Supra Note 22 
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High-level Committee on status of women in India set up in 2015 recommended abolition of 


remedy of RCR because it used to deny valuable rights to wives. 


Protection of Women from Domestic Violence Act,2005 is an example where the state can 
interfere in the family domain to protect the rights of wives, who are victims of violence that 
occur within the family. State has already entered the private space of the family and gone 
against Saroj Rani judgment on constitutionality of Section 9. Section 9 denies women the 
power to take decisions regarding her right to privacy under Article 21 of the Constitution. 
Justice D.Y. Chandrachud in Joseph Shine“ case stated that when it comes to the question of 
enforcement of rights then it becomes irrelevant whether it is the public sphere or private 
sphere(family). In this case both individuals within the institution of marriage are treated 
equally and marriage is not treated as an independent institution. Therefore, taking care of 
recent trends in the society, decree of RCR has become mature enough to be deleted from the 


statutory law. 
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EVOLVING AI TECHNOLOGY AND ITS POSSIBLE IMPACT ON FAMILY LAW 
Dr. M. Kiruthiga Devi“ 
A. P. Babu’ 
ABSTRACT 


Artificial intelligence (AI) is a developed technology that has grown throughout the world and 
gives people better and more efficient ways to supply across many industries. By giving the 
machine the ability to think for itself, AI intends to give the equipment a method to emulate 
human nature in areas like problem-solving and critical thought. In this study, we first provide 
a general overview of artificial intelligence and then discuss the current state of artificial 
intelligence in the Indian legal system, the benefits of AI for legal professionals, the difficulties 
associated with AI in Indian law, the effects of AI on the Indian legal system, and the future of 
law firms. which states that India needs a comprehensive data protection law similar to the 
United States Safe Harbour Principles, the European Data Protection Directive, the United 
Kingdom Data Protection Act (1998), the OECD Privacy Directive, and Trans Boundary 
Personal Data Flows Guidelines, 1980. Second, the government must establish adequate 


protections by reporting information extraction for certain users, or the information source. 
Keywords: Artificial Intelligence, Data Protection, Law, Legal System 
INTRODUCTION 


A computer system with artificial intelligence (AI) can carry out activities that typically require 
human intelligence. These artificial intelligence systems are frequently powered by machine 
learning, occasionally by deep learning, and occasionally by really dull stuff like rules. This 
results from learning, which is acquiring the knowledge and guidelines for using the data. It 
has grown to be quite popular and necessary as a result of data-based service sectors. Artificial 
intelligence is a technology that is improving our lives and is also involved in daily problems 


like reminding us of appointments and offering articles and news that we might find interesting. 


Its effects are likely to spread to several database businesses in the near future. Artificial 
intelligence has the power to significantly alter how people interact for better or worse—not 


just with the digital world but also with one another, at work, and with other socioeconomic 
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institutions. In recent years, we have witnessed the implementation of artificial intelligence on 
a modest but very successful scale in a variety of industries, from automated entertainment 
systems to robotic concierges in hotels. Numerous industries have undergone change as a result 
of artificial intelligence. The Indian legal industry has witnessed relatively little technological 
innovation, and modern lawyers are still at ease and relying on approaches and solutions that 
were developed in the past. Artificial intelligence has the potential to significantly alter how 
Indians practise law and perceive it. Artificial intelligence has the potential to significantly 
disrupt the practise of law, particularly in the area of legal research. With the help of artificial 
intelligence, lawyers may instantly gain unmatched insight into the complex and ever-changing 
Indian legal system. A law firm's potential to make money is currently greatly reduced by the 
enormous number of man-hours needed to do legal research. However, with artificial 
intelligence, the entire legal community may be balanced. An artificially intelligent research 
platform can complete research in a matter of seconds, and whether it is used by a single 
practising attorney or a law firm with 400 attorneys. Artificial intelligence can balance the costs 
associated with legal research while maintaining the quality of the research'. Artificial 
intelligence is the term we use to describe the ability of computers to carry out tasks that have 
previously required human intelligence and effort. Artificial intelligence is the technology that 
can mimic specific actions and mental processes. The phrase "machine learning" refers to the 
process through which computers analyse data using algorithms to look for patterns and make 
inferences. As legal AI software and technology continue to advance, the practise of family 


law is beginning to experience significant changes. 


Al-powered machines can review legal documents and mark specific passages as relevant to 
the current case. Software with AI components can speed up and simplify the process of 
analysing legal documents’. AI employs machine learning algorithms to locate more 
documents that are pertinent for the same reasons after a lawyer has identified a particular type 


of document or a specific section of a document as relevant. 


This is a fantastic advancement since machines can process papers much more quickly than 
people can, and their findings can be statistically confirmed. The lawyer will only need to 
review a select few papers rather than all of them if the software is doubtful of a document's 


relevance and forwards it to them. In an ideal world, legal research should be conducted swiftly 


' (Monika Zalnieriute, Lyria Bennett Moses and George Williams, ‘The Rule of Law and Automation of 
Government Decision-Making’ (2019) 82(3) Modern Law Review 425, 426- 7. by the present author) 
? Jerry Kaplan, Artificial Intelligence: What Everyone Needs to Know (Oxford University Press, 2016) 1. 
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and efficiently. As a result, AI that can use natural language processing to grasp the contents 


of a document will have a significant positive impact in this area. 


The industry-leading artificial intelligence used by eBrevia to extract data from documents 
includes machine learning and natural language processing technologies. It was created in 
collaboration with Columbia University. The eBrevia platform, which Donnelley Financial 


Solutions (DFIN) just bought, speeds up and improves attorney review by up to 90%. 
I The Indian Legal System's Current Artificial Intelligence Scenario 


A computer or robot with artificial intelligence is able to complete all the jobs that require 
human intelligence. It enables people to do away with repetitive tasks. It allows them to 
concentrate more on activities that machines are unable to complete since it matches to how 
people think at the human level. Computer technology is what enables them to comprehend 
reason, to know, to imagine, to communicate, and to make decisions similar to those of 
mankind. Since it facilitates our work effectively and efficiently, it has both positive and 
negative effects on people, but it also has the potential to displace thousands of people from 


their occupations. 


To make the law more logical, practical, useful, or predictable, the notion of artificial 
intelligence and law are merged with computer and mathematical approaches*. With the help 
of artificial intelligence, we can find solutions for problems like contract review and due 
diligence analysis, spot changes in email tone, and even design scenarios where the computer 


knows exactly what to draw and generates the document. 


The legal system in India is largely manual and traditional. The advocates of artificial 
intelligence in law are hesitant about the idea. Without a doubt, you now conduct legal research 
online using portals rather than writing instruments like laptops or computers or fax machines 


(such as Manu Patra and SCC online). ° 


But it's also true that people take time to get used to new tools. However, certain attorneys have 


the power to change how law firms and corporations run. Their attention is shifted to artificial 


3Tania Sourdin, ‘Justice and Technological Innovation’ (2015) 25(2) Journal of Judicial Administration 96, 96 
(‘Justice and Technological Innovation’). 

4 Kevin D Ashley, Artificial Intelligence and Legal Analytics: New Tools for Law Practice in the Digital Age 
(Cambridge University Press, 2017) 8-9. 

SAnthony Elliott and Julie Hare, ‘The Revolution Will Not Be Televised — The AI Challenge’, The Australian 
(Sydney, 18 April 2019) 27. 
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intelligence. But artificial intelligence is now in its early stage in India and will need some time 


to deploy correctly. 


There is no doubt that the development of legal technology has increased the responsibilities 
of legal professionals‘. It might have a significant impact on how Indians see the law and the 
way lawyers practise. Artificial intelligence and law-related enterprises have long looked for 
innovative methods to advance technology to increase the efficiency and accuracy of the legal 


profession. Thus, the law is easily accessible to everyone. 


In India, artificial intelligence is figuring out how to improve the calibre of work. Computers 
and robots, as they are now used, cannot take the position of a lawyer in court, but they can 
conduct research and draught a paper. There may be a considerable reduction in the role of 
attorneys in the workplace. As artificial intelligence-made technology help draught various 
legal documents. The Indian legal system is extensive, and our constitution is the longest. A 
lawyer wants to try his hand at a variety of jobs, including document authoring and offering 
his clients a variety of support. As a result, the advocates will complete their work quickly 
thanks to artificial intelligence. Lawyer study consumes a lot of labour hours and reduces 
profits all at once. Artificial intelligence can therefore balance the entire legal system because 
research only takes a few seconds. It lets lawyers spend more time working and saves time on 
drafting. By giving them more information and analytical shortcuts, it assists lawyers with their 
due diligence and research. There are even different sectors in which law practitioners are using 
artificial intelligence technology. Technology has also likely paved the way for multipurpose 
devices in this epidemic by making life easier, faster, better, and more exciting. We can't ignore 
it now since it's such a crucial instrument. Because a life without technology is meaningless in 


this dynamic environment. 
1.1 Due Diligence 


Law associates and junior partners frequently invest a significant amount of time in conducting 
research to learn more about their clients and/or the case. For a family lawyer to give their 
clients the best advice, they must exercise due diligence, which includes verifying the 
information and numbers they have been given and thoroughly examining the legal rulings and 
precedents on related earlier instances. Junior attorneys are not replaced by AI software, but it 
can make them more precise, effective, and sure that nothing is overlooked during the due- 


diligence process. 
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For instance, eBrevia's "Diligence Accelerator" pulls information from legal papers, fills up 
due diligence templates, and displays to users the information that matters most. Due diligence 
may now be carried out by lawyers more quickly and precisely thanks to the software, which 


can assess a batch of 50 legal documents in under a minute. 


AI software can also assist customers in filling out the paperwork needed to establish the facts 
of their case, including pointers on where to look for omitted details when a client gets stuck 
and prompts to finish the paperwork when a client has been putting it off. There are Al-driven 
platforms and software that can help to make these tasks easier and more manageable for the 
client. The spouse who did not manage the family's finances during marriage can become 
overwhelmed or paralysed when faced with collecting and documenting the Marital Standard 


of Living (MSOL) as well as filling out a Financial Statement (or Affidavit). 


The majority of the work that many family law firms perform on behalf of their clients involves 
reviewing and examining both previous agreements (including prenuptial agreements) and 
proposed settlement agreements (prepared by their firm or by opposing counsel) to check for 
any problems or warning signs in the language or the details that could later have a negative 
impact on their client®. The family lawyer will highlight certain clauses, edit or suggest 
modifications as needed, and advise their client on the repercussions of signing the current 
agreement and/or whether they should try to negotiate a better deal in one or more areas. It's 
only a matter of time until law firms adopt these technologies since AI can assist lawyers in 
reviewing and analysing these agreements and because AI tools have been demonstrated to sort 


through agreements and contracts faster than humans.‘ 
II The Role of AI in Family Law in the Future: Predicting Results 


With the correct data, AI can evaluate data to generate educated predictions about the outcomes 
of judicial processes that may be more accurate than those of a lawyer. The two queries "How 
likely am I to win at trial" and "How much is this going to cost" are asked by clients the most 
frequently. They want their legal counsel to foresee the future, in other words. Although there 
will still be a margin for error because family law litigants sometimes let emotion override 
logic, AI that has access to years of trial data at the local courthouse as well as billing 
information for similar cases can provide reasonably accurate predictions about how a case will 


go and how much it will cost. 


ê Bell, Felicity. (2019). Family Law, Access to Justice, and Automation. 
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III The future of Family Law at other Countries 


According to the 2016 Deloitte UK report "Developing Legal Talent: Stepping into the Future 
Law Firm," "By 2025, we predict a profound transformation of the profession due to the 
quickening pace of technological developments, shifts in workforce demographics, and the 
need to offer clients more value for money." If law firms want to stay competitive and make 
sure they attract the finest talent to support their business, they now need a clear strategy for 
dealing with these developments. The tipping point is expected to happen around 2020 if the 


rate of change continues to quicken as we estimate. 


Deloitte estimates that 114,000 legal roles will become automated by 2036, and in the next few 
years law firms will be forced with updating their talent strategy to consider AI. “Advances in 
technology mean that an ever-greater number of traditional, routine tasks within the legal sector 
can be automated by smart and self-learning algorithms,” noted Peter Saunders, who leads 
Deloitte’s Professional Practices Group in the UK. “Some firms are already making use of 
virtual assistants or e-discovery tools. However, there is more that the legal sector can do to 


use automation and technologies.” 


The bottom line is that now is the right time for family law firms to create a technology strategy 
that includes AI. Ask a partner or associate who embraces new technologies to present the case 
for AI at a dedicated meeting with your firm’s partners — who may have to put aside their 
resistance to and/or concerns about change in order to learn about the benefits of AI as well as 


the costs associated with postponing the decision indefinitely. 


Adopting AI technology will allow the firm to redirect time, money, and resources away from 
lower-level roles towards highly-skilled roles for elite lawyers and IT professionals to 
implement and manage new technologies. Artificial Intelligence has already started to change 
the face of the legal industry, and this transformation will only get more pronounced with time. 


So, get on board now — or risk becoming obsolete in a few years. 
IV Future Law Firms 


Client-service innovations: Future services and treatment of customers might significantly 
change. Law firms would approach their clients with a few fresh concepts as well as more 
genuine and cost-effective legal solutions. The billable hour approach, also known as the time- 
based billing model, is now used by law firms in India to charge clients for their services’. 


However, this pricing model will soon become obsolete. Law companies would consider 
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implementing, for example, a Performance-Based Pricing Strategy [PBPS] to innovate their 
pricing strategies and better serve their clients: As the name implies, this pricing structure 
would be very client-friendly because clients would only be required to make payments after 
achieving their goals. It would also improve the rapport between clients and law firms on a 


professional level. 


The focus of law companies today has shifted from rising revenue to higher profits, however 
if we look closely, the rivalry among law firms has been escalating and the demand for legal 
services has remained static, making revenue growth extremely challenging. As a result, law 
firms would prioritise bigger profits and margins in the future rather than revenue. Making 
technology the cornerstone of growth: Over the past few years, we have seen a considerable 
increase in the launch of new AI-based solutions designed to increase the efficiency and client- 
friendliness of the legal industry. A variety of legal tech startups have emerged to simplify the 
lives of a lawyer or firm, from E-Discovery tools to automation in contract drafting and 
trademark search. Artificial Intelligence-based legal solutions assist law firms in becoming 
more effective, with the potential to save expenses and increase profits. In addition to using 
these technologies, the future law firm will collaborate with other businesses to develop AI- 


based solutions that could further advance the legal industry. 


Future law firms will put a lot more emphasis on their brand visibility and value. A law 
company needs to rely on AI-based legal solutions and platforms as well as tech-savvy lawyers 
in order to build its brand value because just a few people's careless or shoddy counsel can 
easily harm a firm's reputation. On the other hand, law firms must also host an increasing 


number of conferences and participate in international seminars and workshops. 
V Artificial Intelligence applications for the legal sector 


In the near future, a combination of artificial intelligence and law is expected to experience 
tremendous growth. Artificial intelligence is thought to have considerable potential for the 
Indian legal sector. Artificial intelligence in law is now showing promise in a wide range of 


areas, including the following: 
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e Due Diligence - AI legal software is proven to be useful and time-efficient for 
completing due diligence tasks like contract analysis, legal research, and electronic 
discovery.’ 

e Technology for Prediction: Artificial intelligence-based legal software also forecasts 
the likely result of cases that are being decided by a court of law.6 

e For use by attorneys in their current cases, legal analytics-artificial intelligence gives 
judgements and precedent law as well as data points from previous case laws. 

e Automation of Documentation - Get your documents ready in a matter of minutes by 
simply supplying the necessary documents that you wish to include in your legal 
document. 

e Intellectual property: AI tools can be used to search for and register trademarks, patents, 
copyrights, and other IP assets, as well as provide insights on IP portfolios. 

e Electronic Billing: Artificial intelligence legal software aids both law firms and 
individual attorneys in creating invoices that accurately reflect the work completed. It 
allows for accurate billing of the legal services provided. so benefiting both clients and 
attorneys. 


VI Artificial Intelligence Complications in Indian Law 


e Copy rights Law 
However, when AI started to create music and art, it has eventually raised the issue of whether 
or not works created by writing codes are covered by intellectual property law.What happens 
if AI creates software®.The ability to own property, file lawsuits, and be prosecuted constitute 
legal individuals in their purest form. According to Indian law, non-human entities such as 
enterprises and other legal persons have been granted legal status as well, proving that legal 
persons are not only awarded to individuals. Since any machine or tool used to produce any 
creative work is only considered to be a tool up until that point, no copyright has been issued 


in the name of the programme’. Instead, copyright has only ever been granted to real or 


7 Nahum Mushin, ‘Ethics in Family Law — Beyond Legal Principles and into Value Judgments’ (2018) 30 (Special 
Issue) Singapore Academy of Law Journal 427. 

8 Warren H Resh, ‘More on Do-It-Yourself Divorce Kits and Services’ (1973) 37(2) Unauthorized Practice News 
59. 

°Andrew Higgins, ‘The Costs of Civil Justice and Who Pays’ (2017) 37(3) Oxford Journal of Legal Studies 687. 
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legitimate individuals. Nowadays, machine learning has improved the output of AI 
applications. The IPR Act's application to work created by AI is under issue. Gaps in the 
legislation relating to copyright and artificial intelligence (AI) copyright are frequent and lower 


the value of innovative inventions. 


e Contract Execution by AI 
Another concern is whether or not an AI can perform contracts and be obliged by them. 
According to Indian law, only a "legal person" may sign a valid contract. The accepted wisdom 
up to this point has been that an AI cannot be regarded as a legal person. Therefore, an 


agreement reached by an AI on its own cannot be regarded as legal in India. 


e Industrial or Employment Law 
The strength behind AI's growth is the demand for services automation, which results in the 
usage of AI to replace human resources!°. This wave of automation creates a gap between 
current employment regulations and the creating use of AI in the workplace. For instance, can 
an AI claim benefit like provision of funds payments or gratuities under current employment 
laws, or sue an enterprise for unfair termination of employment. In most cases, such issues are 
relevant to the employees. The lack of clarity on the aforementioned questions in employment 


law may also have negative consequences. 


6.1. Legal Rights or Duties 

Whether or not an AI can be granted legal personality depends on whether or not it can be 
subject to legal rights and obligations. The legal theory established for corporate corporations 
serves as a paradigm for giving AI legal personhood. But there is a distinction between 
corporations and AI. An AI may be independent, whereas corporations are hypothetically 
autonomous but account for themselves through their stakeholders. There is currently no law 


that recognises artificial intelligence as a legal person. 


6.2.Autonomous Vehicle 
Who is responsible for an autonomous vehicle accident's property damage, personal injuries, 
or fatalities. Vehicles that operate on their own provide challenging legal issues, like insurance 


liability. Can AI be held accountable for civil, criminal, or torture crimes? What category of 
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liability does this fall under—civil, criminal, or both. When AI is deployed, there is a 


significant legal issue with the allocation of liability. 


The "strict responsibility principle with some exclusions" or the "strict liability principle 1982 
without exception" - MC Mehta case - that applies will determine who is liable for damages 
brought on by the application of the AI, among other things. 
6.3. AI Attribute 

Another issue that comes up is the liability of an AI. The fundamental rule is that an AI cannot 
be held accountable in its capacity since it cannot fulfil the qualifications of a legal person. The 
biggest issue with this law is how to hold an AI accountable for its wrongdoing or who is 
responsible—the creator of the technology, the retailer, or the consumer. Are the parties, or 
anybody else, liable for a joint contribution and various bases. For instance, who would be 
liable for a liability involving autonomous vehicles: AI developers, car manufacturers, or 


drivers. What should serve as the foundation for allocating and determining liability. 


CONCLUSION 


The framework within which the judicial system operates has changed as a result of 
technological advancement. It's challenging to predict the future of the legal industry without 
taking a close look at the programme Al is creating for legal tech marketplaces. The buyer is 
now in charge of the legal business. It only takes one click to access legal information. Online 
software is used to do legal research. Legal firms and advisers provide assistance with the 
drafting, review, and case management of these items’ agreements. Thus, a legal framework 
governing AI is very necessary if we are to manage the legal tech industry and safeguard 
customers from data misuse. Monitoring the extent of Al usage and incorporation is vital, and 
an adequate legal framework must be developed. If AI violates a data protection framework 
and is held responsible for the lack of human involvement, the Indian data protection system 
is terrifyingly vulnerable to keep up with the pace of AI development. The only piece of 
legislation that, broadly speaking, "touches" this issue is the Information Technology Act 2000. 
There is no doubt that Sections 43A and 72 of the Act contain certain data protection and 
privacy safeguards, but due to the murky language of these sections, the measures fall well 
short of providing actual protection. In accordance with the European Data Protection 
Directive, the UK Data Protection Act (1998), the OECD privacy policy, and the United States 


personal and Safe Harbor principles in 1980, it calls for comprehensive data protection 
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regulations in India. In this situation, India needs a robust data protection law. Second, the 
government must establish adequate protections by first reporting the extraction of information 


for certain users, or the information source. 
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LEGALISING MARITAL RAPE IN INDIA — ISSUES AND CHALLENGES 


Dr. Krishna Murari Yadav * 


ABSTRACT 
In an ideal world, society must be based on equality, rationality and justice for all. 
Reconstructing family laws in India with evolving society is a necessity. Marital rape 
exemption for husbands is contrary to the rights of married women. Marital rape means rape 
committed by the spouse. More than fifty countries have prohibited marital rape. Rape of a 
wife up to the age of 18 years is punishable in India but, sexual intercourse with a wife above 
the age of 18 years without her consent is debatable in India. Whether it should come under 
marital rape or not? Indian Government is arguing that recognition of marital rape will lead to 
the destruction of the family institution. It will lead to divorce. The breakdown of the family 
affects spouses, children, and other family members. Many State governments are in favour of 
punishing marital rape. They are saying that wives are also persons. They are also entitled to 
right to equality and right to life. The researcher will discuss the law related to marital rape and 


discuss the effects of marital rape on the families. 


Key Words: Rape, Marital Rape, Family, Mental Cruelty, Abortion 


INTRODUCTION 


Rape in India is gender-based. Marital rape is also called spousal rape. Force and non- 
consensual sexual intercourse are gist of marital rape. The marital rape exemption denies 
married women protection against violent crime solely on the basis of gender and marital 
status.' Non-marital rape is often lodged between problems of consent and evidentiary proof. 
However, marital rape is a unique problem that encompasses both physical violence and the 
psychological trauma of being raped by someone who has taken marriage vows to love and 
honour their spouse. Thus, a comprehensive framework for marital rape must include aspects 


of the emotional and physical cruelty, as well as the exposure of family privacy, that often 


* Assistant Professor (Sr. Scale), Law Centre-1, Faculty of Law, University of Delhi, Delhi — 110007. 
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accompanies domestic violence. Additionally, marital rape laws must include a reassessment 
of traditional notions that marriage represents implied consent and the unique difficulties of 


evidentiary proof in prosecuting marital rape.” 


'Hale Doctrine’ propounded by Sir Matthew Hale, is based on ‘Irrevocable Consent’.* The wife 
was not allowed to withdraw her consent in any circumstances. 'Unity Theory' propounded by 
jurist Blackstone is based on the unification of personality after marriage. Both theories were 


in favour of marital rape exemption. 


House of Lords denied these theories in R. v. R. in 1991. While abolishing the legal fiction of 
marital rape exemption, the House of Lords held: “Hale's proposition involves that by marriage 
a wife gives her irrevocable consent to sexual intercourse with her husband under all 
circumstances and irrespective of the state of her health or how she happens to be feeling at the 
time. In modern times any reasonable person must regard that conception as quite 
unacceptable.” 

Section 142 of the Criminal Justice and Public Order Act, 1994 abolished the marital rape 
exception.” The European Commission of Human Rights in C.R. v U.K.° was not in favour of 
marital rape exemption and observed with approved that rapist is a rapist regardless of his 


relationship. 


During the 1980s in the USA, many States abolished the marital rape exemption entirely. Some 
States, for giving equal protection, extended the brunt of the punishment for women who rape 
their husbands with the purpose of making ‘gender neutral’ laws. Some States continued 


exemption for husbands. But in the 1990s, all States abolished marital rape exemption. 


2 M.L. Woolley, “Marital rape: A unique blend of domestic violence and non-marital rape issues” 18 Hastings 
Women's LJ,pp. 269-270(2007). Available at: 
https://repository.uchastings.edu/cgi/viewcontent.cgi?article=1312&context=hwlj (Visited on December 29, 
2022). 

3 His book ‘History of the Pleas of the Crown' was published after his death in 1736. In this book, he discussed 
the irrevocable consent theory. 

4[1991] UKHL 12. 

5 J.S. Verma Committee Report, Page no.114. 

Available at: 
https://www.prsindia.org/uploads/media/Justice %20verma%20committee/js%20verma%20committe%20report. 
pdf (Visited on December 1, 2018). 
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The Supreme Court in Independent Thought v. Union of India’ increased age mentioned under 
Section 375, Exception 2 and made it consistent with the POCSO Act in light of Article 14 of 


the Constitution of India. 
Aspects of marital rape 


There are many aspects of marital rape. It can be divided into many categories — 


Marital rape and divorce 

Cruelty is the ground of divorce under all personal laws. Marital Rape is cruelty. Division 
Bench of the Kerala High Court comprising of Hon’ble Justices A. Muhamed Mustaque and 
Dr. Kauser Edappagath in XXX v. XXX°, dated July 30, 2021, held that marital rape can be a 
ground for divorce. In this case, the respondent, i.e., the wife, deposed that even during her 
pregnancy, the appellant, i.e., the husband abused her. She also deposed that the appellant 
committed forceful sex when she was sick and bedridden. She also informed the court that she 
was subjected to the worst form of sexual perversion and unnatural sex against her will. The 
respondent further said that the appellant did not spare her for sex even on the day the 
appellant's mother expired. She also stated that the appellant forced her to have sex in front of 


their daughter. Apart from this, the husband was also demanding money. 


Kerala High Court said, “Merely for the reason that the law does not recognize marital rape 
under penal law, it does not inhibit the court from recognizing the same as a form of cruelty to 
grant a divorce. We, therefore, are of the view that marital rape is a good ground to claim 


divorce...An insatiable urge for wealth and sex of a spouse would also amount to cruelty ”. 


Through this judgment, the Hon’ble Kerala High Court, though recognizing the limitations of 
marital rape not being covered under the penal law, a civil remedy was granted in the form of 
ground for divorce which shows that the Court recognized marital rape as a demon lurking in 


the grey areas of the existing law. 


Marital rape and domestic violence 
Male-dominated society is the reason for marital rape. Males became heads of the family 


institutions where women before marriage are put under the guardianship of their father, and 


7 (2017) 10 SCC 800. 
8 Available at: https://www.livelaw.in/pdf_upload/marital-rapewatermark-398094.pdf (Visited on January 5, 
2023). 
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after marriage, she is put under the guardianship of her husband. In Western Countries, 
husbands had the power to call a family council and sentence the woman to death with no 
public trial." Social support and acceptance enhanced this power. Wives lost their separate 


legal personalities. It led to domestic violence. 


According to Article 1 of the Declaration on the Elimination of Violence Against Women, 
1993! the term “violence against women” means any act of gender-based violence that results 
in, or is likely to result in, physical, sexual or psychological harm or suffering to women, 
including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring in 
public or in private life. Article 2(a) covers physical, sexual and psychological violence 
occurring in the family. It includes sexual abuse and marital rape in the family. The Declaration 


does not provide any exemption to the husband. 


According to Section 2(g), of the Protection of Women from Domestic Violence Act, 2005 
"domestic violence" has the same meaning as assigned to it in section 3. As per Section 3, 
domestic violence includes sexual abuse. According to Explanation 1(i1) of Section 3, "sexual 
abuse" includes any conduct of a sexual nature that abuses, humiliates, degrades or otherwise 
violates the dignity of a woman. The Act does not provide any exemption to the husband. Of 


course, forceful sex will humiliate, degrade and violate the dignity of women. 


Marital rape and the Medical Termination of Pregnancy Act, 1971 

Sections 312 to 316 of the IPC provide voluntarily miscarriage punishable except for saving 
life of the woman in good faith. Shantilal Shah Committee submitted its report in 1967 
regarding abortion in India. The Medical Termination of Pregnancy Act, 1971 (in short the 
MTP Act) was enacted on the basis of this report. The Act creates exception of the IPC. It saves 


medical practitioners. 


Parliament amended the MTP Act in 2021. Ministry of Health and Welfare by notification 
made the Medical Termination of Pregnancy (Amendment) Rules, 2021. Three categories of 


termination of pregnancy are — 


1. where the length of the pregnancy does not exceed twenty weeks — Every women 


is entitled for termination of pregnancy. It is immaterial whether she is married or 


° Supra n. 2, p 270. 
10 Declaration on the Elimination of Violence Against Women, G.A. Res. 48/104, U.N. Doc. A/RES/48/104 (Dec. 
20, 1993), 
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unmarried.'' One medical practitioner must be in favour of termination. Such medical 
practitioner must satisfy that there is either risk or grave injury to her physical or 
mental for women or if child born, he will suffer from any serious physical or mental 


abnormality.!” 


2. where the length of the pregnancy does not exceed twenty-four weeks — Here there 
are seven categories who are eligible for termination of pregnancy.'? The Rule does 
not cover unmarried women. The full bench of the Supreme Court decided X v. 
Principal Secretary, Health and Family Welfare Department, Govt. of NCT of Delhi'* 
on September 29, 2022. In this case, the law related to abortion was discussed in detail. 
Hon’ble Justice Dr Dhananjaya Y. Chandrachud delivered the majority opinion and 
held that rape includes ‘Marital Rape’ for the purposes of the Medical Termination of 
Pregnancy Act, 1971 (in short the MTP Act). A wife conceiving out of forced sex can 
seek an abortion. Supreme Court further said that unmarried women also come under 
this category. Two medical practitioners must submit report in favour of termination. 


They will submit report in Form E.!° 


3. where the length of the pregnancy exceeds beyond twenty-four weeks — Medical 
Board in its report necessitated termination on the ground of substantial foetal 
abnormalities.!° The Medical Board consisting of gynecologist; pediatrician, 
radiologist or sinologist and such other doctors as may be prescribed shall submit its 


report in Form D.'7 


US Supreme Court in Jane Roe v. Henry Wade (1973) recognised right of married women to 
terminate her pregnancy as a part of right of personal privacy. But US Supreme Court restricted 
this right in Dobbs v. Jackson Women’s Health Organization (June 24, 2022) and held that 
right to abortion is not constitutional right. States by making laws control it. On the Other side, 


Indian Supreme Court in X v. Principal Secretary, Health and Family Welfare Department, 


! The MTP Act, 1971, Section 3 (2) Explanation 1 uses word ‘any women’ or her partner. 
2 Id., Section 3 (2). 
3 The Medical Termination of Pregnancy (Amendment) Rules, 2021.Rule 3B. 
42022 SCC OnLine SC 1321. Date of the judgment: September 29, 2022. 
5 The Medical Termination of Pregnancy (Amendment) Rules, 2021 contains Form E. 
© The MTP Act, 1971, Section 3 (2B). 
7 The Medical Termination of Pregnancy (Amendment) Rules, 2021 contains Form D. 
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Govt. of NCT of Delhi on September 29, 2022 said that right to reproductive choice is part of 
right to life and personal liberty. 


Marital rape under criminal law 

The old notion was ‘The home is in the private sphere where State does not interfere’. This 
notion has changed in modern society. Many countries have abolished marital rape exemption. 
India is moving towards this. Initially, there was a non-marital exemption up to the age of 
fifteen years.'® Supreme Court by interpretation in light of Articles 14 and 21 of the 


Constitution of India extended non-marital exemption up to the age of eighteen years. !° 


In Mr Hrishikesh Sahoo and Ors. v. State of Karnataka and Ors” High Court of Karnataka 
observed that the husband is not the ruler of the body of the wife, and she is not a sex slave. 
But it was left for legislative bodies to decide whether or not forcefully sexual intercourse 
between spouses should amount to marital rape. The Court directed to continue the trial of 
husband. Husband approached to the Supreme Court. The Case is pending before the Court 
and the Supreme Court stayed trial. 


Division Bench of Delhi High Court, consisting of Hon’ble Justice C. Hari Shankar and 
Hon’ble Justice Rajiv Shakdher, delivered a split verdict in RIT Foundation and Another v. 
Union of India.”! Union Government does not favour the abolition of Section 375, Exception 
2. Hon’ble Justice Rajiv Shakdher struck down Section 375, Exception 2, based on a violation 
of Article 14 of the Indian Constitution. It was further observed that the husband is not allowed 
to have sexual intercourse without the consent of the wife. Hon'ble Justice C. Hari Shankar 
disagreed with Hon'ble Justice Rajiv Shakdher. He observed that Section 375, Exception 2, i.e. 
marital rape, does not violate Article 14 of the Constitution of India. This exception is based 


on an intelligible differentia. 
Appeal is pending against this judgment before the Supreme Court. 
EFFECTS 


From the recent judgments of the various High Courts and the Hon’ble Supreme Court, it is 


clear that marital rape is recognized as an evil subsisting in Indian society and so the Courts 


'8 The Indian Penal Code, 1860, Section 375, Exception 2. 

1 Independent Thought v. Union of India (2017) 10 SCC 800. 

2 2022 SCC OnLine Kar 371.The Karnataka High Court decided on March 23, 2022. 
21 (2022) SCC OnLine Del 1404. Date of the Judgment: May 11, 2022. 


ISBN: 978-93-95054-65-2 82 


Family Law in India — Growing with Modernity 


are readily providing civil remedies to the victims. These remedies are provided in the form of 
divorce on the cruelty where marital rape is now a recognized form of cruelty, the right to 
abortion by a married woman who has conceived due to forced intercourse, and also marital 
rape is covered under the Protection of Women from Domestic Violence Act. The only 


controversy that is afoot is whether to penalize marital rape under Section 375/376 of the IPC. 


Penalizing marital rape is a double-edged sword that basically culminates into two arguments. 
On the one hand, marital rape has been held to be a form of cruelty, it is covered under Section 
498A of the Indian Penal Code but not under Section 376 due to the exemption in Section 375 
now this creates parity between women covered by Section 375 and married women exempted 
under that section. The punishment provided under Section 498A is up to three years along 
with a fine but the minimum punishment provided under Section 376 is ten years which may 
extend to life imprisonment and a fine. This creates discrimination between the two categories 
of women where the perpetrator is punished less for the same crime solely because in the former 
case the offender is the husband and the wife is the victim. This is violative of the rights of 
married women under Articles 14 and 21 of the Constitution of India as a blow on their dignity 


is not given as much gravity as women covered under Section 375. 


On the other hand, if the Legislature criminalizes marital rape and makes it a punishable offense 
under Section 375/376 of the IPC then there is quite a high probability that it would be misused 
by women who have pending disputes with their husbands. As the country has already 
witnessed the dilution of the effect of Section 498A, there may be a future where Section 376 
would be diluted in the same manner when it comes to marital rape and High Courts would be 
regularly quashing FIRs. The gravity of the offence can altogether be lost if such a state of 
affairs takes place and marital rape will lose its gravity and the heinousness of the crime. The 


women who are actual victims of the crime may never be taken seriously. 


Thus, though, it is imperative to bring justice for married women and provide them protection 
against marital rape but a blanket protection provided by the Legislature may do just the 
opposite. Thus, in the present circumstances, it is apposite that judicial discretion may be 


granted where actual truth may be decided after trial from the merits of the case. 
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Hon’ble Justice Anand in State of Punjab v. Gurmit Singh and Ors.” 


observed that a rapist 
not only destroys the body but also degrades the victim's soul. It is a violation of the victim's 


privacy and personal integrity.” 


Since women who are raped by their husbands are exposed to attacks by someone, they 
presumably loved and trusted, many marital rape survivors suffer from severe and long-term 
psychological consequences.” It also causes physical loss. It indirectly affects social behaviour 
and working capacity. Many times, it results in abortion. Reproduction is a choice of a woman 


is an integral part of the Indian Constitution.” 
CONCLUSION 


There are few recorded marital rape cases in India. It does not mean that marital rapes are not 
committed. The reasons for the non-reporting of marital rape cases are lack of penal 
consequences and social stigma.”° Marriage is still treated as a sacrosanct union in India 
wherein the family members also don’t support women when they want to go to the police 


station in such cases. Pros and cons of marital rape are based on privacy vs. protection. 


Though recognizing marital rape as an offence is an imperative step in equalizing the power 
dynamics between a husband and wife in Indian society, implementation thereof will be a tricky 
path with the ongoing trend of filing a number of cases together while filing a divorce case 
which starts with filing a complaint under Section 498A of The Indian Penal Code, 1860, 
followed by getting an FIR registered against the groom and all the family members, then 
petition under Section 125 of the CrPC and Section 12 petition (petition under the Protection 
of Women from Domestic Violence Act, 2005) which is finally followed by a divorce petition 
on the ground of cruelty. Now in this background, if the legislature as a blanket protection for 
women, criminalizes marital rape, then the courts across the country will be flooded by FIRs 
under Section 375 of the IPC, which will no doubt dilute the sanctity and gravity of the 


provision as the HCs would quash FIRs in a regular manner. 


22 (1996) 2 SCC 384. 

3 Dr Krishna Murari Yadav, and Santosh Kumar Tripathi, “Constitutionality of Section 375, Exception 2, the IPC 
& Effect of Marital Rape on Family” 3 DME Journal of Law 9 (2022). 

4 Supra n. 2, p 270. 

235 Suchita Srivastava v. Chandigarh Administration (2009) 9 SCC 1. Justice K S Puttaswamy (Retd.), and Anr. v. 
Union Of India and Ors., Supreme Court, Date of the judgment: August 24, 2017. 

2¢ Bhavish Gupta, and Gupta Meenu ‘Marital rape: current legal framework in India and the need for change’ 1 
Galgotias J Legal Stud 16 (2013). Available at: https://www.galgotiasuniversity.edu.in/pdfs/issue2.pdf (Visited 
on January 01, 2023). 
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Marital rape is just contrary to Articles 14 and 21 of the Constitution of India. Parliament must 
abolish marital rape exemption with certain safeguards and discretionary powers must also be 
given in the hands of the judiciary so that court can consider the facts and circumstances of 


each case. 
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GENDER INEQUALITY IN INDIA-2.0: IN THE LIGHT OF GENDER SPECIFIC 
LEGISLATIONS 


Kushagre Baweja! 
Dr. Ashu Dhiman? 
ABSTRACT 


The goal of this paper is to show the shifting attitudes about gender inequity in Indian culture, 
but it is also necessary to change the mindset of the so-called "feminist" group, which holds 
the unwavering belief that males are always to blame and have a persistent criminal image. The 
authors here have tried to bring up the inequalities which are or were faced by the males in the 
society and the same were buried somewhere down in the society, only the concerns related to 
women or the females in the society came forward. The authors via this piece of paper will be 
highlighting the scenario of the laws of our own country providing sufficient protection to the 
females in the society under various laws like Indian Penal Code 1860, but as far as males are 
concerned there are almost no laws specifically protecting the males against any of the 
atrocities faced. Further, the authors also went on ground level in society to know that what is 
the ideology among the people of different gender, different work profiles and various 
differentiated aspects. Lastly, the authors have highlighted the legal prospective and 
judgements where the Hon’ble Courts have highlighted the inequal treatment had been there 
against the male members of the society, also the author lastly made certain suggestions which 
should be made in the existing laws which show and justify the principle of equality as being 
mentioned in the Article 14, 15 and all others expressly highlighting the concept of equality in 
the Constitution of India. This study adopts a mixed-methods research approach that combines 
quantitative data collection through one on one interview and qualitative data collection 


through the analysis of precedents and already available data. 
Keywords: Indian Penal Code, 1860, Feminist, Article 14, Article 15, Constitution of India, 
Equality 

INTRODUCTION 


Gender Inequality in India is just like a seesaw where one side which is light goes up as a result 


of the heaviness on the other side, similarly in gender equality the seesaw of the two genders 


' Student (Final Year), Gitarattan International Business School, Delhi. 
? Assistant Professor of Law, Vivekananda School of Law and Legal Studies, Vivekananda Institute of 
Professional Studies, Delhi. 
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i.e., male and female is supposed to be at the parallel position of the seesaw but this situation 
is something which is a dream especially in a country like India where the concept of gender 
inequality is divided in two phases. The first phase, is where the Indian society was termed to 
be a patriarchal one i.e., dominated by the males; so, to bring the society on the balanced state 
of the seesaw of this gender system, the society itself with the aid of the legislature acted in a 


way which empowered the female section of the society. 


As the time travelled at its speed, the society with time changed drastically but contrary to the 
situation the acts of the society and legislature done years back being not so dynamic didn’t 


adapted themselves to the new society. 


There’s a saying that “the brain or the mind of human beings if used properly can be as good 
as a Ram but when not used properly can be as devious as Ravana.” Similarly, with the 
changing society, the feeling of brotherhood or the feeling of togetherness started to vanish 
because the people in the society in order to satisfy their personal pleasure or with the feeling 
of revenge try to harm the other person. Particularly during this modern era when people 
attempt to defame or murder the other person, especially mentally, just because of trivial 


instances or minor provocations. 


There are a lot of recent instances where many of the females of the society just because of 
their own instinct or grudges against a male made a statement against him and made the entire 
situation look as if the fault was on the part of the male rather in reality the male didn’t do 
anything to make the female uncomfortable. This misuse of the legal powers or the society’s 
protective reaction is something which is defeating the entire objective with which the laws for 
the protection were made at the first place and certain females of the society knowing the 
available shield in their hands start the trend of misusing the same and this is what today known 


as fake feminism. 


So, the term fake feminism is the composition or association of two words fake and feminism 
where fake means something not true and feminism means believing that women should be 
given equal rights. The author also believes that female section of the society should be given 
equal rights as that of any other section of the society but the author strongly opposes the point 
that in the lieu of feminism the females may make any comments against the male and the 
males out of the fear of the laws that support only the females says nothing. Although the 
society’s inclination or soft corner is with the female in most of the cases because the society 


having a powerful tool in their hand known as social media, which before any legal 
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investigation is done declares the male as guilty in a particular issue and even declares the 


punishment. 


This expression of the society or this reaction of the society is nothing new rather is also been 
observed in the past in various instances. The author while writing the paper went through 
various articles, discussions available online and personal discussions with the parents and 
realized that women are reflected to be weak because of the said mentality even after being 
strong, the same picture is shown and for the males, it is said and taught from childhood that 
“boys don’t cry” which clearly shows that the males from the initial stage are bounded not to 
express their emotions because it will make them look weak which is not the right practice 


when the society aims to have equality among the two genders. 


In India, it is said that the Constitution is the supreme law of the land and all the laws are made 
on the basis of the Constitution, similarly, IPC 1860 is also in consonance with the Constitution 
of India but with the changing time the way and against whom offences are committed has also 
changed e.g., heinous offences like rape which was said to be committed against the females 
is not just restricted thereto rather there are male victims to the same but due to no change in 
the provision of the law dealing with the said offence there’s no express protection given and, 
on the ground, the cases are either not registered due to societal thought or buried by the 
respective authorities but in such cases, no element of the society turns up for support. This is 


one of the major reasons behind the “GENDER INEQUALITY 2.0.” 
Historical Background 


The concept of Gender inequality is not something which is new in any part of the world 
because at one point of time or another it had been or even is there in certain parts of the world 
where it doesn’t seem to be, so the gender inequality has changed its variant as the viruses 


change theirs’. 


In history, females were subject to certain limitations or had certain boundaries within which 
she was expected to perform their duties. The females were not treated unequally but it’s just 
the division of work between the two genders, the duties which they perform were something 
which couldn’t be performed interchangeably. Society initially had some restrictions in one 


manner or other and certain gender-based inequalities which with time were being eradicated. 


During India’s freedom struggle certain clarity of the desired India started coming to light 


wherein the women/females played a major role may it be ruling the kingdom to leading an 
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army to war or the protest against the British Rule of that time and one of the greatest examples 
is of Rani Laxmi Bai of Jhansi whose name is today being attached for a female who is brave, 
have self-respect and maintains her dignity. The female section of the society was nowhere 
behind than that of males. Even after India became independent, the many females were there 
who had actively been the part of the independent government of independent India; also the 


females had participated in the making of the longest written Constitution of world. 


In the past, the world made India as the name for gender inequality on the basis that the females 
are not being given the equal status as that of the males in the society and accordingly to clear 
the identity of India, the Constitution makers and further the legislatures through various 
enactments tried to improve the status of female in the society and bring them to the main 
stream of the society. Slowly & gradually, the female section of the society was observed to be 
brought into the main stream and this made the female feel empowered but the legislatures in 


order to achieve one goal forgot to maintain the balance therein. 


In the lap of history, there had been various instances which never came up or saw the light of 
the day but this doesn’t mean that they never happened or occurred. There are various pages in 
the history which have in them those instances of male discrimination or gender inequality 
against males which are like a small sapling which with time grew into big tree or into a big 


problem of the present time which the author has dealt with the next phase of the paper. 


Present Scenario of Gender Inequality 2.0 or Manscrimination 
TAaishachoitaye: SA: | 
TA UBM eae eer viel \|° 


“The embodied souls in this material world are My eternal fragmental parts. But bound by 


material nature, they are struggling with the six senses including the mind.” 


The abovementioned verse 7 of the Chapter 15 is from the Srimad Bhagwad Gita as it is by 
HDG A.C. Bhaktivedanta Swami Srila Prabhupada which clearly shows that lord Krishna 
himself is against any differences between any of his creations and consider them all as his 
own part. He further highlights that the only hindrance among the creatures in this material 


world is being created by their own mind which influences their ideology. The author is of the 


3Bhagavad Gita: Chapter 15, Verse 7, available at https://www.holy-bhagavad-gita.org/chapter/15/verse/7 
(Visited on 25th September 2022). 
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opinion that the ideology of gender inequality is there because the society had created the same 


long back which is being carry forward by the people as the time progresses. 


In India’s past, we saw that at various instances in regards to this topic of gender inequality got 
heated conversations and debates in the news, even in the Parliament but the vision in this 
context remained limited to the female centric approach. The contribution to this ideology is 
specially of the NEWS channels who on first instance declare the other person or the male as 


convicted and make the innocent person as even a criminal. 


The concept of gender inequality is more dependent on the way the society or the individual is 
analysing the same feels about. In India, the mindset of the society is that whatever they feel is 
right is correct rest everything is wrong irrespective the fact whatever the truth may be and the 
same is being justified by the laws being enforced, and in this era of internet as soon as the 
charges of the accused are known to the public, the people search out on internet about the 
same or the news channels or newspaper companies share the details of such sections in such 


a way that a rational reader is bound to make the expected mindset. 


Further, the society in this modern era is majorly influenced by the statement of the celebrities 
like the stars of Bollywood or some popular political leaders who just because of their own 
personal gain make the statements which they feel will give them the limelight in the media. 
The society especially the youth of this nation which is first action movers need to have both 


emotions i.e., aggression against the wrong along with the calmness to think before they act. 


In this era of digital world, it has turned out to be very easy to provoke the people and to 
instigate them to act accordingly. Especially in the cases, where the female is being concerned, 
the society without giving a second thought start making comments and content on the social 
media in the direction the females have represented the situation irrespective of thinking that 
whether the other person is right on his part or not. Moreover, whenever the questions are being 
raised against the actions of such brainless elements of society, their supporters come forward 
with a shield of “FREEDOM OF EXPRESSION” under Article 19* of the Indian Constitution 
but they forget that the right or the power given there under comes with certain restrictions to 


which no one cares until it reaches the ears of the judicial bodies. 


4 The Constitution of India, available at https://legislative. gov.in/sites/default/files/COI-updated.pdf (Visited on 
October 24, 2022). 
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In the present time, when the general masses are very much aware, we often hear cases 
regarding injustice against women or sexual harassment done to females at workplaces. If 
injustice is being done, so there’s a preconceived notion that the female is always the victim or 
in other words, the male is always the one who is behind committing such offenses. Generally, 
society doesn’t realize that harassment can be done to males too but now the cases have come 
to the notice of the people where males are being harassed and no justice is given to them 
because of the fact that even if the judiciary wants, they sometimes cannot help the male 
because the laws are framed opposing the male and the female gets the preference to it. May it 
be the case of Dowry or sexual harassment at workplaces or section 498 of IPC or grant of 
maintenance to wife and children after divorce and many more cases, females are given priority 
and males get oppressed by society and accordingly there is a rise of gender bias against the 


males in various cases. 


The major observation of gender inequality against males or manscrimination is being observed 
as the number of laws are being made for the protection of females but there are no such laws 
for males and this makes them the victim of society. Although there are various social 
movements and NGOs which are putting in the effort to protect the rights of men. Further, the 
scope of the harassment or inequality or manscrimination is not only limited to physical abuse 


rather it is more attacking mentally which is way more adverse for an individual to face. 


Presently there are a lot of organizations like SAVE INDIAN FAMILY FOUNDATION? and 
individuals like Journalist Deepika Narayan Bhardwaj°® and many others who either have 
witnessed the same or they belong to legal fraternity are making effort to bring the change in 
the consciousness of the society and to the legislature. These attempts are being made to ensure 
that the person who is innocent but is victim of this manscrimination gets required help and 
counselling as well as to make their voices reach the walls of Parliament so that some laws in 
order to provide protection to the males are being made against the atrocity faced by the males 


in the present time especially. 


Moreover, the current generation because of the awareness created regarding the men’s rights 
by the journalist like Ms. Deepika Narayan Bhardwaj are questioning as well as raising a voice 


demanding the National Men’s Commission for the purpose of protection of the male section 


>Bill to make divorce easier may be dropped, available at https://www.saveindianfamily.in/ (Visited on October 
9, 2022) 
Shttps://www.facebook.com/DeepikaNarayanBhardwaj/ visited on October 9, 2022 at 1:10 pm. 
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of the society from being harassed from various situations which covered under the black letter 
of law. The author has personally heard various instances where the couple just because of 
some petty issues enter into a fight and as a result of the revenge and rage of the same, the 
situation reaches to a point where the female is ready to make false accusations against the 


male just with a sole purpose to defame the male and his family. 


Further, the laws and the procedure are made in such a manner that as soon as the female lodges 
the complaint against the male, the police officers without any investigation, takes the prima 
facie facts of the female into consideration and arrest the male, and all others whose name was 
there in the complaint. The procedure of arrest is something which is not resisted to taking 
away of person without any warrant or without an order of the Magistrate; also, it is cognizable 
and non- bailable as well as non-compoundable. The act of arrest of the male causes the kind 
of injury which cannot be treated nor can anyone undo the same because it is injury to the 
public image of the individual which hampers the dignity with which the male was staying the 
society. This injury is not only to the public image of the male but also impacts his mental 
health and it is being observed that the males in such situation where different cases are being 
filed against him. The series of false cases impacts the family of the wrongfully accused male 
which leads the male to take the step of committing suicide just for the sake of saving the 
integrity and respect of his family so that they can live with ease afterwards. Even after the 
suicide is committed, certain elements of the society think or have an opinion that the male 
must have been on fault that’s why he committed suicide which is not true rather it’s because 
of the mental trauma he suffered because of the false accusations he is charged with. It is said 
that to harm a human being one just needs to harm or hurt the mind of the other person as the 


strength of the body is there in the brain. 


The author while researching and writing the paper had interaction with different individuals 
with whom the author discussed the problem which is prevalent in the society with the people 
from different segments of work, of different sex i.e., male and female and various other 
individuals, to whom the author asked different questions like have you heard about 
discrimination against the males? So, the people though less in number were aware that yes, 
in certain areas the males are harassed or face unequal treatment, but the common answer or 
response was that males are not discriminated it is only the female who is discriminated. 
Further, the author asked that are you aware of the laws for the protection of females in the 


society? So, the people respond Yes!! There are various laws like domestic violence act, dowry 
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protection and various others under Indian Penal Code. Further, the author asked that whether 
the false cases or accusations are being made against the males? Here the opinion of the 
people was something which the author had expected i.e., Yes!! The false cases or false 
accusations are made against the males which lead, the author to ask other question that are 
you aware of the laws which protect the harassment faced by the males? So, the people 
seemed to confused or were trying to making excuses like “Protection toh hoti hai” but an 
express answer like in the case of the females was not being observed. Moreover, while asking 
the questions the author was being asked a repeated question that why did you choose to right 
on this topic? This made the author surprised that if it had been in regards to the female 
discrimination or inequality against the female none would have asked the author this question. 
The author keeping the list of questions precise and concise reached to the last question which 
was very crucial and highlighting one i.e., when the police arrest a male or his family in any 
of the false cases being filed by the female have you observed that the police has 
investigated the matter or as a neighbour asked anyone in this regard? The author while 
listening to the answers kept hold on the patience as the author knew that this is a kind of a 
question is something which the people will be hesitant to answer accordingly the people 
hesitated a bit and told the author that neither the police ever investigate nor they ask any 
questions to the neighbours or other concerned person for reaching the reality of the situation 
rather just work on the basis of the whatever the female reports to them. As some of them 
shared their personal experience which happened with their known individuals, which after the 


consent of the respective person the author shares in the paper herein after. 


One of the individuals told that, “in their relation there had been marriage ceremony performed 
and the individual’s family had love and affection with the relative who were living in 
Uttarakhand. After few months passed, just because of a small fight between the two, the wife 
lodged the complaint against the groom, his family and added the name of individual and his 
mother because of which the Uttarakhand Police came to Delhi to arrest both of them and at 
the midnight the siren of the police vehicle alerted the neighbourhood. The police cops 
immediately without telling anything to the other members took away the two and put them 
behind bars in a different state. The elderly mother and the individual had never after the 
marriage met the girl who had made the allegations, so asking her for dowry or question of 
torturing her was not reasonable to come up and same proved in the court of law but as the 
Indian Judicial system is a time taking process of delivering justice, so the time for which they 


had to be behind bars was like years of punishment especially to a person who had worked hard 
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in life to create a respect in the society and gain dignity to the name of his parents. The man 
sobbed as he described a painful incident in his life. He expressed his belief that girls who 
commit acts of this nature should face appropriate punishment. The man then asked the author, 
a law student, if there were any legal provisions under which a man could obtain protection or 
could hold a girl accountable for her wrongdoing? The author after the listening the instance 
could feel a small percentage of the pain of the individual and sadly had to say that there are 
no such specific provisions of law or any specific enactment for the protection of male nor is 
there any commission which will support and fight for the male who face such atrocity of the 
female just because he varied to the opinion of the female. But the author couldn’t resist that 
there was no answer to the question to individual did research in the said regard and came 


across various things which are highlighted in the next phase of the paper. 


Legislations and Judicial Pronouncements highlighting the Manscrimination or Gender 


Inequalities against the male in India 


In the largest democracy of the world i.e., India where in the preamble of the Constitution, it is 
stated that “to secure to all its citizens Justice which is social, economic and political and further 
ensures the Equality of status and opportunity and to promote among all of them”’ but all these 
protections and rights are somewhere or the other being eclipsed by the legislature while 
ensuring these rights to the other segment of the society. The author being the law student has 
closely observed that the legislature while making the laws for the protection of the female has 
somewhere forgot to impose restrictions while giving away the rights and protections to the 
females under different enactments like section 498A of IPC 1860, statutes like Domestic 
Violence Act and various others provisions were added in different statutes which the 
legislature intended that will act as a shield for the females against the harassment faced or the 


wrong being done against them. 


As it is being said that when a sword is given its use entirely depends on the mindset of the 
watrior who is using the same, just like the Tenth Guru of Sikhism Shri Guru Gobind Singh Ji 
while training the Sikhs to be Khalsa said that “the kirpan should be used to protect not hurt”. 
Similarly, in the present era the laws which are being made to protect the females against the 


injustice and is likely weapon in the hand of the same should be and is expected to be used 


7Constitution of India Bare Act 


ISBN: 978-93-95054-65-2 94 


Family Law in India — Growing with Modernity 


wisely but to the contrary the laws or the protections so given are being used to hurt the harm 


the males in the society. 


Moreover, the harm is being done in a legalised manner that even the judiciary has to follow 
the black letter of Law. The author attempted to search for the laws which could be used by the 
male against the harassment being faced by him in case of the false accusations being made by 
the female especially centring to the cases related to the Section 498A of Indian Penal Code 
1860 which states that “Whoever being the husband or relative of the husband of a woman, 
subjects such woman to cruelty shall be punished with imprisonment for a term which may 
extend to three years and shall also be liable to fine.”* The bare provision of the 
abovementioned statute was inserted with the intention to protect the women against the wrong 
so done and even the author also supports the same but the author also intends to point out that 
it is the most abused law of the Indian legal system that to when the intention of the female or 
wife just to harass or create pressure on the male or their husband and the innocent individual 
on the other side has no choice but either to face humiliation and harassment or to end his life 


by committing suicide. 


In India, where the Judiciary is considered by the people as to be as their protector against any 
wrong which is done to them. The author came across various legal precedents wherein the 
judgements the Hon’ble Judges have highlighted their consideration of the misuse of the 
provision Section 498A of Indian Penal Code 1860. In the case of Savitri Devi V. Ramesh 
Chnad & Ors.?, Hon’ble Justice JD Kapoor stated “Before parting, I feel constrained to 
comment upon the misuse of the provisions of Section 498A/406 of IPC to such an extent that 
it is hitting at the foundation of marriage itself and has proved to be not so good for the health 
of the society at large. It is rightly said sometimes the remedies are worse than the perils or 
disease. Having seen and experienced the enforcement of these laws for decades, time has come 
to take stock and review them as thousands of marriages have been sacrificed at the altar of 


this provision. What else is it if not social catastrophe? 


In another case of Saritha V. R. Ramachandra'®, Hon’ble Justice BSA Swamy of Andhra 
Pradesh High Court stated that, “This Court would like to go on record that for nothing 


educated women are approaching courts for divorce and restoring to proceedings against their 


Section 498A in The Indian Penal Code, 1860, available at https://indiankanoon.org/doc/538436/ (Visited on 
October 9, 2022). 

°2003 CriLJ 2759, 104 (2003) DLT 824. 

102002 (6) ALD 319, 2002 (4) ALT 592, I (2003) DMC 37 
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in-laws under section 498A IPC implicating not only the husbands but also their family 
members whether they are in India or abroad. This is nothing but abuse of beneficial provisions 
intended to save women from unscrupulous husbands. But it has taken a reverse trend now. It 
is for the law commission and the Parliament either to continue provision (section 498A IPC) 
in the same form or to the make the offence a non-cognizable one and bailable one so that the 
ill-educated women of this country and their parents don’t misuse the provision to harass 


innocent people for the sin of contacting marriage egoistic women.” 


Further in the case of Preeti Gupta V. State of Jnarkhand'', Hon’ble Justice Dalveer Bhandari 
of the Supreme Court of India said that, “It is a matter of common experience that most of these 
complaints under section 498A IPC are filed in the heat of the moment over trivial issues 
without proper deliberations. We come across a large number of such complaints, which are 
not even bona fide and are filed with oblique motive. Before parting with this case, we would 
like to observe that a serious relook of the entire provision is warranted by the legislation. 
Unfortunately, a large number of these complaints have not only flooded the courts but also 


have led to enormous social unrest affecting peace, harmony and happiness of the society.” 


In another shocking case, Geeta Mehrotra V. State Of U.P.” filed before the Hon’ble Supreme 
Court of India, Justice Gyan Sudha Mishra said that, “Coming to the facts of this case, when 
the contents of the FIR is perused, it is apparent that there are no allegations against Kumari 
Geeta Mehrotra and Ramji Mehrotra except the casual reference of their names who have been 
included in the FIR but mere casual reference of the names of the family members in a 
matrimonial dispute without allegation of active involvement in the matter would not justify 
taking cognizance against them overlooking the fact borne out of experience that there is a 
tendency to involve the entire family members of the household in the domestic quarrel taking 


place in a matrimonial dispute specially if it happens soon after the wedding.” 


Just like the above cases, in the case of Sushil Kumar Sharma V. Union Of India & Ors,” which 
was filed before the Supreme Court of India, Hon’ble Justice Arijit Pasayat and Justice H.K. 
Sema said that, “Merely because the provision is constitutional and ultra vires, does not give a 
licence to unscrupulous persons to wreck personal vendetta or unleash harassment. By misuse 


of the provision a new legal terrorism can be unleashed. The provision is intended to be used a 


“Criminal Appeal No. 1512 of 2010 (Arising out of SLP (Crl.) no. 4684 of 2009) 
Criminal Appeal No.1674 of 2012(Arising out of SLP (Crl.) No. 10547/2010). 
Writ Petition (civil) No. 141 of 2005. 
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shield and not assassin’s weapon. It is to be noted that the role of the investigating agencies 
and the courts is that of watch dog and not of a bloodhound. It should be their effort to see that 
an innocent person is not made to suffer on account of unfounded, baseless and malicious 


allegations.” 


There are various other cases like the Rajeev Verma & ors. v. State of U.P., 2004 or Pandurang 
Katti v. State of Karnataka, 2005, where the Hon’ble Courts highlighted the manner in which 
the provision of the section 498A of IPC 1860 and various other laws like section 406, 507, 
377, 384 of IPC 1860, Domestic Violence Act 2005, maintenance under section 125 of 
Criminal Procedure of Code 1973 and lastly the divorce under the Hindu marriage Act 1955 


and other laws providing protection to the female in the Indian Society. 


Even the Reforms of Criminal Justice System, 2003'* or Malimath Committee Report under 
the Chairmanship of Dr. Justice V.S. Malimath (Formerly, Chief Justice of Karnataka and 
Kerela High Court) stated that “This section, therefore, helps neither the wife nor the husband. 
The offence being non-bailable and non-compoundable makes an innocent person undergo 
stigmatization and hardship. Heartless provisions that make the offence non-bailable and non- 
compoundable operate against reconciliation. It is therefore necessary to make this offence (a) 


bailable and (b) compoundable to give a chance to the spouses to come together.” 


In addition, the Supreme Court of India imposed stringent rules in July 2014 to outlaw 


mechanical arrests in accordance with Section 498A IPC 1860.!> 


Therefore, after analysing and understanding the above cases, the opinion of the different 
judges, it can be easily interpreted that there is a big flaw in the laws protecting the female, 
which is changing its character from that of a protector to that of the assassin which leads to 


defeating the purpose of the legislature for making the same. 


The author also realized that there is no legal escape or protection for a male or husband except 
giving divorce wherein there is a possibility that the husband or the male is being acquitted for 
the false pretext being told by the wife or female in the court, which leaves the husband with 


no option but to commit suicide. Lastly, the author in the next of the phases of the paper has 


“Ministry of Home affairs, available athttps://www.mha.gov.in/sites/default/files/criminal justice system.pdf 
(visited on October 9, 2022). 

Deepika Narayan Bhardwaj, “Martyrs of Marriage”, available at 
https://www.youtube.com/watch?v=vKRAkw5RUdw (Visited on October 9, 2022). 
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summed up the entire scenario of society when it comes to protection of the husband or the 


male especially in the cases related to Section 498A IPC 1860. 


CONCLUSION 


During the entire journey of writing this paper the author realized that people often say “it is 
really difficult to be a girl in a country like India” but to the contrary author feels that “it is way 
more difficult to be a man in this country”. The author had taken up this particular topic with 
the hope that by the end of this paper the author will find something fruitful which will show 


that somewhere or the other there is some protection provided in the legal system. 


But the author got distressed by the finding that there are no laws to protect a male and 
specifically a husband against the false case being filed under section 498A IPC 1860. Though 
the provision of Section 182, 199 and 211 IPC 1860 which deals with false cases or false 
charges when filed by a person. The author while going through various case laws observed 
that the wife had charged the husband under different connected laws for the same offence 
which the author feels that is violative of the Article 20(2) of the Indian Constitution which 
talks about “Double Jeopardy” and states that “No person shall be prosecuted and punished for 
the same offence more than once” or “NEMO DEBET BIS VEXARI”. 


Further, the author always believes that in the life of a male the respect and dignity of living in 
the society are the main assets of his life and after having the conversation with various 
individuals realized that when the same is being hurt or taken away even when the male or 
husband and his family is not at fault, the man turns merely into a body without soul or 
consciousness. This situation lands the male to the point of suicide, leaving behind the family 


miserable. 


Just like behind the death of an individual there is cause, similarly behind the suicide of the 
male or husband there’s section 498A IPC in most of the cases and every year nearly 63,343 
husbands or males i.e., a married man commits suicide in every 8.3 minute in our country. !6 


Therefore, the author sees only two individuals responsible for the same i.e., the legislature 


I6FPJ, “In every 8 minutes, a married man commits suicide in India”, The Free Press Journal, available at 
https://www.freepressjournal.in/indore/in-every-8-minutes-a-married-man-commits-suicide-in-india (Visited on 
October 9, 2022). 
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who is not taking any step to curtail the problem and the females or wives who misuse the 


provision of Section 498A IPC 1860. 


Further, in all the religions it is said that Lust, Rage, Greed, Attachment and ego are the five 
evils, under the influence of which a person does an act which should not be done. In India, 
where the women cannot be charged for adultery!” under Section 497 of IPC 1860 which states 
that 


“Whoever has sexual intercourse with a person who is and whom he knows or has reason to 
believe to be the wife of another man, without the consent or connivance of that man, such 
sexual intercourse not amounting to the offence of rape, is guilty of the offence of adultery, 
and shall be punished with imprisonment of either description for a term which may extend to 


five years, or with fine, or with both. In such case the wife shall not be punishable as an abettor” 
The legislature on prima facie basis declares that the male or the husband is always the one 
who is at fault and clearly states that the women will not be charged for the said crime or 
offence since the legislature had made the respective law under the Article 15 of the 


Constitution of India. 


Addition to this, the society creates such a perception for that man who is accused for the same 
the same that even the strongest man turns out loss the fight against this injustice. Moreover, 
the author feels that society needs to think wisely and should understand both the sides before 
they react, rest the author has made the attempt bring certain change in the thinking of the 
society through this paper and lastly it all depends on the thinking of the society as to how the 


early the society wants to bring the change. 


Lord Krishna narrates the entire Vedic Knowledge and finally says that scrutinise everything 
which is being said and then the way you feel act accordingly- G RIETI EGRI EJA similarly 


author leaves it to the reader to decide what they want to. 
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Sec 497, Indian Penal Code, 1860 available at https://indiankanoon.org/doc/1833006/ (Visited on October 9, 
2022). 
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STATUS OF LIVE-IN RELATIONSHIP IN INDIA AND NEED FOR A 
COMPREHENSIVE LEGISLATION 


K. Sirisha* 


ABSTRACT 


Marriage is the legal union of a couple as spouses. The concept of marriage has emerged long 
back. Marriage adds a new member to the family. Family is an institution which provides 
security and nurtures the growth of the members from birth to death. Almost in all societies 


and cultures the concept of marriage and family can be seen but with variations. 


Those who enter into a live-in relationship see it as an alternative to marriage. In India live-in 
relationship is rather a newly emerged concept, where two people who are eligible to get 
married, live together without marriage. If we compare a live-in relationship with that of 
marriage, the major difference is that a live-in relationship does not create a legal bond between 
the partners. It is very easy to walk out of it but marriage on the other hand is properly governed 
by law and there is a proper procedure to dissolve it and rights flow out of it to spouses and 
children. This is common to all irrespective of religion. Law relating to it is governed by 


personal laws. 


The rights of the partners in a live-in relationship and children born out of it are mostly guided 
by judicial decisions. In India there is an urgent need for comprehensive legislation on live-in 


relationships. 
Key words: Live- in Relationship, Marriage, partners, law, rights. 


INTRODUCTION 


Marriage is the legal union of a couple as spouses. The concept of marriage has emerged long 
back. Marriage adds a new member to the family and family is an institution which provides 
security and nurtures the growth of the members from birth to death. Almost in all societies 
and cultures the concept of marriage and family can be seen, but with variations. Live-in 


relationship is looked at as an alternative to marriage. 


In India live-in relationship rather is a newly emerged concept, where two people who are 
eligible to get married, live together without marriage. If we compare a live-in relationship 


with that of marriage, the major difference is that a live-in relationship does not create a legal 
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bond between the partners, it is very easy to walk out of it. That is why it is called a walk-in 
and walk-out relationship. But on the other hand, Marriage is properly governed by law and 
there is a proper procedure to dissolve it if required and certain rights flow out of it to the 
spouses. This is common to all irrespective of religion. In India Law relating to marriage is 
governed by personal laws and the rights of the partners in a live-in relationship and children 


born out of such relationships are mostly governed by Judicial decisions. 


In S.P.S. Balasubramanyam Vs Suruttayan !, the SC held that if a man and a woman are living 
under the same roof and cohabiting for a number of years, there will be a presumption under 
the section 114 of the Evidence Act that they live as husband and wife and the children born to 


them will not be illegitimate. 


In Tulsa & Ors Vs Durghatiya & Ors’, the SC has held that when a man and a woman have 
cohabited for a long period of time they will be considered to be married unless there is 
evidence to the contrary. The main reason to draw such a presumption is only to give the same 
protection to the women and children of live-in relationships on par with those who have 


undergone marriage. 


In Lata Singh Vs State of U.P.*, it was observed that a live-in relationship between two 
consenting adults of heterosexual sex does not amount to any offense even though it may be 


perceived as immoral. 


In Indra Sarma Vs VKV Sharmat, the SC held that live-in relationship or marriage like 
relationship is neither a crime nor a sin though socially unacceptable in this country. The Bench 
further added that the Marriage and the Family are important social institutions that provide for 
the security, support and companionship of members of our society. The celebration of 
marriage gives rise to moral and legal obligations, particularly the reciprocal duty of support 
placed upon spouses and their joint responsibility for supporting and raising children born of 
the marriage. These obligations perform an important social function. | When a live-in 
relationship would fall within the expression marriage like relationship, she is entitled to claim 


interim maintenance. 


l AIR 1992 SC 756 

2 ATR 2008 SC 1193 
3 AIR 2006 SC 2522 
4 (2013) 15 SCC 755 
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Generally, children born during the subsistence of a valid marriage are considered to be 
legitimate children and they acquire a vested interest in proprietary, custodial and maintenance 
rights by birth. Even when a marriage fails or gets dissolved the children born out of it are 
legally protected in terms of custody, maintenance and inheritance to the property. 
Unfortunately, such protection is not given under any law in India for the women in live-in 
relationship and children out of it. The Judiciary has taken a dynamic step and is trying to fill 


the gap to bring such women and children under the purview of existing laws. 


In Kushboo Vs Kanniammal & another’, the SC held that living together comes under right to 
life guaranteed by Article 21 of the Indian Constitution, and thus despite being considered 


immoral by the society. It is not illegal. 
Legislative Protection: 


In India we have few legislations which protect the victims of live-in relationship viz., women 


and children 


The Protection of Women from Domestic Violence Act, 2005 is an Act of the Parliament of 
India enacted to protect women from domestic violence. Amongst several legislations which 
have been dished out by the Parliament for the protection of women, the provisions of The 
Protection of Women from Domestic Violence Act is a progressive Act, whose sole intention 
is to protect women irrespective of the relationship she shares with the accused. The definition 
of an aggrieved person under the Act is so wide that it takes within its purview even women 


who are living with their partners in a live-in relationship.° 


Section 2 (f)’ of the Act defines ‘Domestic Relationship’ and live-in relationship is brought 


under this definition. 


Section 125 of the Criminal Procedure code provides that any person who has sufficient means 
to maintain himself cannot deny the maintenance to the wife, children and parents if they are 
not able to maintain themselves. This right is available to the wife even in separation by mutual 


consent, or after divorce till she remarries. 


5 AIR 2010 SC 3196 

6 https://www.bcasonline.org/referencer 

7 §.2(f) ‘domestic relationship’ means a relationship between two persons who live or have, at any point of time, 
lived together in a shared household, when they are related by consanguity, marriage or through a relationship in 
the nature of marriage, adoption or are family members living together as a joint family. 
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In Abhijit Bhikaseth Auti Vs State of Maharashtra and Others’, the SC held that in order to 
claim maintenance by a woman under Section 125 of Cr.P.C. marriage need not be established. 
If the man and the woman are in a live-in relationship, living under one roof is proved sufficient 


to entitle her to claim maintenance under 125 Cr.P.C. 


Velusamy Vs D. Patchaiammal?: In this case the SC was called upon to decide whether there 
can be a valid claim for palimony under section 125 of Cr.P.C. in the absence of a contract, 
express or implied. In order to confer the benefit, a relationship in the nature of marriage akin 
to acommon law marriage is required. Common law marriages require that although not being 


formally married: 


1. The couple must hold themselves out to society as being akin to spouses 

2. They must be of legal age to marry 

3. They must be otherwise qualified to enter into a legal marriage, including being 
unmarried. 

4. They must have voluntarily cohabited and held themselves out to the world as being 


akin to spouses for a significant period of time. 
Only on fulfillment of these conditions a woman can claim maintenance. 
Proprietary rights to children 


In Vidyadhari Vs Sukhrana Bai, the apex court held that as per S.16 of the Hindu Marriage Act 
1955, children born out of a live-in relationship should be given the status of ‘legal heirs’ and 


are entitled to the right to inherit the property of both the parents. 


In Rameshwari Devi Vs State of Bihar '°, the SC held that the children of the deceased employee 
who died intestate, born out of void marriage were entitled to a share in the family pension and 


retiral benefits. 


In Jinia keotin Vs Kumar Sitaram Manjhi'', SC opined that children born out of void marriages 
can inherit properties of the parents alone i.e. their self-acquired property. But the same 


Supreme Court while setting aside the verdict given by Kerala High Court in 


83 Cri.LJ, 889, 892(Bom.2009) 
9 (2010) 10 SCC 469 

10 2000 2 SCC 431 

11 2003 1 SCC 730 
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Kattukandi Edathil Krishnan & Another VS Kattukandi Edathil Valsan & Ors. Is another case 
where the court observed that even children born out of a live-in relationship have the 


coparcenary rights in the ancestral property. 


In Dimple Gupta Vs. Rajiv Gupta”, SC held that the children born out of a live-in relationship 


could claim maintenance under 125 Cr.P.C. from his biological father. 
CONCLUSION 


Even though the concept of live-in relationship is not acceptable in our society, the victims of 
such relationships must be protected. It is the duty of the State to step in and guard the women 
and children of such relationships. They should not be left destitute. Custody of children on 
separation of spouses or partners is a serious issue of concern. While giving custody paramount 
consideration is the welfare of the child. Keeping this point in view, custody will be given 
either to mother or father in case of children born during the subsistence of marriage. But no 
such law is available in India in case of children born out of live-in relationship. Though 
Judiciary is doing an activist job, Legislature has to take up the issue and pass a comprehensive 
law on live-in relationship which is equally applicable to all irrespective of religions covering 


all aspects of custody, maintenance and proprietary rights which is the need of the day. 
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INDIAN LAW ON SURROGACY - FROM A HUMAN RIGHT’S PERSPECTIVE 
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ABSTRACT 


Surrogacy has emerged as a new level of scientific advancement for reproduction with the 
usage of womb of a woman to reproduce children for another woman. One of the most efficient 
methods to overcome both biological and social infertility is ‘surrogacy.’ Surrogacy has 
provided opportunities to have a genetically related child to the couples who are unable to 
reproduce through artificial reproduction and in vitro fertilization. Surrogacy has become an 
attractive alternative for couples and individuals who wish to have a child biologically related 
to them. The concept of surrogacy has become widely recognized all over the world. Surrogate 
motherhood is considered as a boon by infertile couples as it is revolutionary hope for having 


a child. 


The word ‘surrogate’ has been derived from a Latin word ‘surrogatus’ meaning a substitute, 
that is person appointed to act on behalf of another. Traditionally, surrogate motherhood is 
referred to as ‘an agreement between a married couple who is unable to have a child because 
of wife’s infertility, and a fertile woman who agrees to conceive the husband’s child through 


artificial insemination, carry it to term, and surrender all parental rights in the child.’ 


The International approach to surrogacy has been divided into three aspects- Free market, 
regulated and prohibited. Some jurisdictions completely ban surrogacy declaring commercial 
surrogacy as a criminal offence, while on the other hand few jurisdictions allow surrogacy on 
limited grounds of altruism. The law relating to surrogacy differs from one jurisdiction to 
another. Two laws namely the Assisted Reproductive Technology (Regulation) Act 2021, and 
the Surrogacy (Regulation) Act 2020 govern the process of Surrogacy in India. The right to 
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procreation is a fundamental basic human right. However, the increasing use of technology 
raises doubts on the rights and duties of the stakeholders in the surrogacy process, namely: the 
genetic parents, the surrogate mother, the child, the IVF Centre and the Government. Our paper 
looks critically at the legal rights and duties of the surrogacy stakeholders as per the two laws 
mentioned above by analyzing the surrogacy ecosystem in India and examine it from the legal 


and Human Rights perspective. 
Keywords: Surrogacy, Surrogate, IVF, ART 
INTRODUCTION 


The reproduction remains the epitome of life both in flora and fauna. Though sexual orientation 
and procreation remains the basic instinct of human beings, nature does not bestow its bounty 
on all humans equally. A minor, but significant percentage of population are unable to conceive 
and give birth to a child of their own due to various medical reasons. Among human beings, 
the institution of marriage is the socio-legal legitimization of sexual activity; and procreation 
continues to be the elemental objective of marriage along with sexual gratification and religious 
functions. The birth of a child is believed to provide completeness to nuptial relationship 
between husband and wife and strengthens conjugal bond. Children are considered as ‘old age 
insurance’; essential for generational eternity. The child-parent relationship is the cornerstone 
of family, kinship and society; and right to know the parentage and family affiliation are the 
inherent rights of a child duly recognized among civilized societies, as manifestation of human 


dignity. 


Due to various reasons including late marriage, hormonal issues, defects in reproductive 
system, surgery, etc many women are not able to conceive and carry a child in their womb. 
Though adoption of a child is considered as the solution for childless couples the world over, 
humans were looking for a way to have child that would be their own in terms of genetic make- 


up and would be truly their own off-spring. 


Now, advanced medical research and technology has come to their aid with Artificial 
Insemination Technologies, IVF techniques have paved the way to produce a child outside the 
womb of the biological mother. Thus, the practice of renting a womb or surrogacy was born. 
Surrogacy has come as a boon for such people who are not able or willing to carry a child in 


their womb due to various reasons. 
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Assisted Reproduction and Conflict of Rights 

Sexual orientation and procreation are biological phenomenon but have strict socio-legal 
control under the rubrics of Personal Laws guided by various religions. The reproductive rights, 
a sub-set of human rights, have global recognition and parentage is increasingly individualized 
and progressively divorced from the province of ‘lawful wedlock’. Live-in-relationship, single 
parentage, virgin birth, surrogacy, LGBT reproductive rights in the age of in vitro fertilization 
(IVF)! etc. are upcoming modes of modernity in family affairs and traditional institution of 
marriage is undergoing compelled adaptive changes. The IVF has revolutionized reproduction 
and facilitated crossing of bodies (in terms of gametes and womb) and borders (in terms of 
reproductive tourism and export/import of sperms/ova). Parents are experimenting donor- 
assisted conception and other forms of IVF not merely for mitigating infertility but also for 
serving other interests like virgin birth, commercial surrogacy, gamete sale and facilitating 
designer babies”. Assisted reproduction, in commercial parlance, has become multi-million 
baby market. In total, reproductive procedures have obliquely affected the equity between the 
rights of the parent/ s and the child; and the issues involved in assisted procreation deserve 


threadbare discourse. 


Infertility and human behaviour 

Infertility is a widespread global medical impairment, which is considered as a divine curse 
culminating in series of socio-economic discriminations and psychological ordeal among the 
desolate couples and individuals. Sterility may lead to extra-marital relationship, domestic 
violence, divorce, witchcraft, depression, suicide, and other social stigmas including ostracism. 
Consequently, infertile people are found desperate for ‘family building’, and become 
susceptible to being easily trapped by so called God men and local quacks. Mankind has sought 
answer to the question of fertility since time immemorial, but it was only during the 20th 


century that medical community started treating infertility as a disease. 


Every society with cultural variance has intrinsic mechanism for regulating pregnancy and 
childbirth although these are innate biological processes. Personal Laws, in general, advocate 


procreation within the bounds of marriage and third-party intervention in sexuality and 


‘Oxford Dictionary — a medical procedure whereby an egg is fertilized by sperm in a test tube or anywhere else 
outside the body. 

Oxford Dictionary - a baby whose genetic make-up has been selected in order to eradicate a particular defect, 
or to ensure that a particular gene is present. 
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impregnation is proscribed and punished. Archaic family laws presume father as a socio-legal 
fiction and within ‘lawful wedlock’, social and biological father is presumed to be one identity. 
The cocoon of legitimacy protects marriage but the child born outside valid marriage is 
recognized as ‘illegitimate’, which entails social curse and series of legally endorsed 
discriminations. The existing socio-legal framework recognizes the legitimacy of fatherhood 
and ‘parentage determination’, in general, is used for enforcing doctrine of legitimacy. 
However, in real social world, privacy in sexuality and procreation, veils the third party 
intervention in procreation and in socio-legal realm, social parentage gets preference over 
biological parentage. Consequently, parentage becomes complex phenomenon and knowing 
one’s origin gain significance in social milieu. However, child has certain limitations in tracing 
his/her genetic origin despite the fact that various International Conventions advocate for 


child’s right to know parentage. 


Emergence of Reproductive rights in Surrogacy 

Majority of humans; whether driven by biology, emotional needs, or social pressures; desire 
children at some point of time in life. Till assisted reproductive technologies (ARTs)? came 
into existence, adoption was the main institution to validly mitigate the impact of infertility. 
Adultery, a socio-legally proscribed sexual act, was yet another stealthy way to bypass male 
infertility under marriage. However, adoption and assisted reproduction (including adultery 
since male covertly assist in impregnating woman whose husband may be sterile) promoted 


the division between the biological parentage and socio-legal parentage. 


WHO defines, “Reproductive rights rest on the recognition of the basic right of all couples 
and individuals to decide freely and responsibly the number, spacing and timing of their 
children and to have the information and means to do so, and the right to attain the highest 
standard of sexual and reproductive health. They also include the right of all to make decisions 


concerning reproduction free of discrimination, coercion and violence.” 


In the late twentieth century, reproductive health care, sexual health and reproductive rights 
gained recognition under the rubric of various International and Regional Human Rights 
Instruments. Reproductive rights have facilitated sexual orientation and procreation beyond 


archaic boundaries of marriage and religions; and received specific spotlight in the Tehran 


3 https://www.cde.gov/art/whatis.html 
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Declaration of 1968. International Conference on Population and Development, 19944 has 
emphasized on diversity of civil, political, economic, social and cultural rights affecting the 
sexual and reproductive life of individuals and couples. Adoption remains a social tool to find 
a legal heir, but stigma of infertility kept haunting the barren couples and individuals. Of late, 
assisted reproduction technology emerged as panacea in treating infertility and strengthened 
reproductive rights of people but constricted pregnancies created complexities in genetic 


parentage of a child. 


Assisted Reproductive Technologies 

In 1978, the advent of test-tube baby Louise Joy Brown, introduced Assisted Reproduction 
Technologies (ARTs) as the wonder of reproductive science, which escalated hopes of millions 
of infertile couples of bearing their own children by third party intervention in procreation. 
Gestational carries (surrogates), in vitro fertilization (IVF), gamete intra-fallopian transfer 
(GIFT), zygote intra-fallopian transfer (ZIFT), embryo cryopreservation, egg or sperm 
donation are the main variants of ARTs. Dr. Robert Edwards invented in vitro fertilization and 
the first ‘test tube baby’ Louise Joy Brown (female child) was born to Mrs. Lesley on July 25, 
1978 in Great Britain. It was a great leap in conquering the curse of human infertility and raised 


hope for millions of childless couples across the globe. 


ARTs became a scientific tool to experiment and manipulate conception and escalated 
trajectory of reproductive rights. In vitro fertilization (IVF), an emerging booming global 
industry, remains the main variant of ARTs where the fertilization of sperm and ova is 
engineered in the laboratory and the embryo (zygote) so devised is implanted in the womb 
irrespective of the mother who contributes the ovum. IVF has divorced the natural coitus 
between male and female from procreation and has commoditized pregnancy and childbirth. 
This magical innovation in reproductive medical science has significantly cured nearly 85 


percent of the total 15 percent of infertile couples internationally’. 


Surrogacy, a popular variant of IVF, is yet another area of concern especially in developing 
countries where womb renting has emerged as new form of exploitation of poverty prone and 


educationally challenged women. Word ‘Surrogate’ means “a substitute, especially a person 


4 https://www.unfpa.org/events/international-conference-population-and-development-icpd 
> https://www.ohchr.org/EN/Issues/Children/Pages/Surrogacy.aspx 
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deputizing for another in a specific role or office.” In ARTs surrogate may be for womb, zygote, 
sperm or ovum but surrogacy became more popular for womb renting for carrying child for 


someone else. 


In assisted reproduction, whether the body should be seen as property or not remains a major 
concern and juxtaposed to universal right of autonomy as observed by Sharp, “Once issues of 
property and ownership and autonomy take center stage, they displace competing cultural 
constructions of the body, other possible reactions to the dilemmas of biotechnologies, and 
finally, the shaping of alternative ethical responses. However, the autonomy of opting for 
surrogacy relates to reproductive right as observed by Christine Sistare stating “fundamental 
moral issue in the surrogacy debate is the nature and extent of women’s freedom: their freedom 
to control their bodies, their lives, their reproductive powers, and to determine the social use 


of those reproductive capacities.” 


Religion and surrogacy 

Various religions and Personal Laws, in order to protect purity of the lineage, proscribe third 
party intervention in fertility. Islam prohibits adoption and permits a social institution called 
Kafalat®, which deals with the protection of orphanage. Consequently, Muslims are more prone 
to adopt ARTs but strict religious sanctions on third party intervention in sexuality and fertility 
compel them to go for cross border fertility tourism in those jurisdictions where legal regimes 


on assisted fertility are not strict. 


In Islam adoption is proscribed but for dealing the orphanage, the Holy Quran permits raising 
a child who is not one’s genetically linked but child remain non-mehram’ which means s/he 
can marry the biological children of the foster parents. In case such child is breast fed by the 
foster mother then becomes mehram. Muhammad himself had adoptive child and was fed by 


an adoptive mother. 


Under the Islamic law, the child borne using IVF may be branded as illegitimate and mother 
committing Zina(adultery) causing hardship to both mother and child. With time, various 


religions adopting harmonious construction have started accepting comprehensive 


é https://en. wikipedia.org/wiki/Islamic_adoptional_jurisprudence 
7 https://darulifta-deoband.com/home/en/halal-haram/42728 


ISBN: 978-93-95054-65-2 110 


Family Law in India — Growing with Modernity 


reproductive care regime with the caveat to preserve procreational sanctity and purity of the 
lineage. However, under many jurisdictions, providing right-based reproductive life to 
Lesbian-Gay- Bisexual-Transgender (LGBT) and poverty prone infertile couples is still a 
pressing socio-legal challenge. In the last three decades, ARTs have, undoubtedly, strengthened 
procreational autonomy as a matter of right but have certainly confused the purity of lineage 
and socio-legal parentage. The LGBT reproductive rights, surrogacy, gamete donation, delayed 
pregnancies using cryo- preserved embryos, single parentage; virgin mother (virgin birth), live- 
in relationship are increasingly recognized under the rubric of human dignity but in turn has 


led to obscured parentage. 


Medical innovations in human reproduction have global ramifications in mitigating infertility. 
In 21st century, globalization facilitated ‘reproductive tourism’, which promotes crossing 
borders and bodies. However, in the absence of the global legal framework on ARTs, 
reproductive tourism has recorded a phenomenal growth in extenuating infertility especially in 
those jurisdictions, which have stern religious-legal sanctions for engineered pregnancies. 
Unfortunately, the wonder of reproductive science has become a symbol of vibrant 
commercialized industry where the business centers are named fertility clinics, the technocrats 
are referred to as doctors, the clients are branded as commissioning parents, and the touts are 
called the intermediaries. The infertility centres, for want of adequate legal regime, are alleged 
to be exploitative moneymaking centers rather than serving the cause of humanity. The 
commercial exploitation of reproductive science draws attention to solemn concern for 
phenomenal rise in the tendency of renting womb, which may result in exploitation of 


marginalized women especially in the third world countries. 


The innovation of medical science has reportedly been adopted by progressive and career- 
oriented women either for shedding off the burden of pregnancy by renting womb of surrogate 
to enjoy motherhood or by preferring cryo-preservation of gametes and embryo for postponing 
of procreation. A designer baby is yet another fancy aspiration provoked by unregulated IVF 
clinics. The Internet and social sites have alluring packages which commodifies genetic 
contents and womb and attracts young generations to sell it under the masquerade of tourism. 
The socio-legal norms are bypassed by trans-border fertility tourism resulting in complications 
in issues related to citizenship and immigration. Ukraine, India and United States are emerging 


Mecca’s in International surrogacy and California in USA has emerged as reproductive hotspot 
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in arranging IVF. India is among a handful of countries including Georgia, Thailand, Russia, 
Ukraine and a few US states where females are paid for surrogacy. The mushrooming of 
fertility industry needs to be analyzed through the lens of medical ethics to understand real 
world situations by applying theory and normative ideologies especially for understanding 


competing rights of various stakeholders including child’s right to know his/her parentage. 


Need to Know One’s origin 

Right from the time of the great Indian epic Mahabharatha’, the right to know one’s parentage 
has been a contentious issue. A child being deprived of knowing who his / her actual parents 
are Carries an emotional void that can never be filled. The equity, under these circumstances, 
demands that if parents have sexual and reproductive autonomy then child must also have the 
right to know the true genetic parentage. A study indicates that as low as 5% of parents of 
donor- conceived children, have disclosed conception truth to their children? . 

Assisted reproduction introduced third party intervention in terms of contribution of genetic 
content (sperm, ova and embryo adoption) and womb renting but who shall disclose the truth 
of one’s conception remains a vital question. Truly speaking parents are the first to disclose 
this truth but if they are not willing to share this vital information then how a child will know 
this fact as a matter of right. If the child is bestowed the right to know the genetic origin, then 
it imposes a corresponding duty on the parents or on the state to enable the child to share such 


disclosure!”. 


Conflicts between right to know parentage and Reproductive Rights 

The issue arises whether the parent’s right to privacy in sexual affairs and autonomy of 
reproduction undermines the right of the child to know genetic truth of his/her birth. The nature 
of legal regime on child’s rights are biased and favours parent’s privacy in sexual matters and 
IVF has further augmented such imbalance by unilaterally enhancing procreational autonomy 
of the parent/s. The IVF has introduced multiple parents in the life of a child, as a matter of 
fact, a child may have different social and biological parents, therefore equity demands that the 
child’s right must also be expanded to disclose the identity of one’s genetic progenitors. 


The protection of the right of child is of utmost significance since the child is either in the 


8 Story of Karna as narrated in Ved Vyas’ Mahabharatha 
* https://www.ncbi.nlm.nih.gov/pmc/articles/PMC307538 1/ 
10 http://classic.austlii.edu.au/au/journals/MurUEJL/2005/9.html 
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process of birth or incapable of protecting his/ her right. Children all over the globe have no 
definitive legal answer on the issue of genetic parentage determination and various courts 
nationally and internationally have interpreted it in diversified manner causing more confusion 


than enforcing unified solution for the demand of this basic and inherent right. 


Complexities in determination of Parentage 

The doctrine of child’s right to know biological truth is of paramount significance in cases like 
displacement, adoption and variants of in vitro fertilization (IVF) including surrogacy. The 
advent of assisted reproduction especially IVF has introduced complexities in parentage 
determination especially while using gametes contributed by the third parties. 

In legal milieu, ‘Presumption of Legitimacy’ connotes determination of socially recognized 
fatherhood while “paternity/maternity’ reflects on genetic truth of one’s origin. The existing 
legal template of child’s right to know parentage, in patriarchal societies, is limited to 
legitimacy and maintains a conspicuous silence on presumed paternity fixation; and is 
designed to protect the privacy of sexual behaviour of parents. The existing socio-legal system 
only recognizes socio-legal father under the rubric of legitimacy, which presumes that a child 
born within the lawful wedlock is legitimate and otherwise born children are illegitimate. 
Neither law nor society has answer for determining surrogate parents in terms of womb renting 
or gametes donation/ sale but advent of DNA profiling has solved this quandary with greater 


precision. 


Issues of Parentage and Assisted Reproduction in India 

Protective cocoon of legitimacy under section 112 of Indian Evidence Act, 1872 eclipses the 
right of the child to know his/her biological origin. Presumptive law on paternity in India 
provides no clue to identify and acknowledge biological father as separate identity from the 
socio-legal father. This law further protects and approves sexuality and reproduction within 
ambit of lawful marriage and children begotten outside nuptial knot are considered illegitimate. 
Moreover, the law gives no opportunity to a child to know his/her biological linkages. DNA 
analysis, in various cases has also been used to prove/disprove legitimacy through paternity 


determination. 
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Baby Manji Yamada case — a precedent 

In India, Baby Manji’s'' case turned into a diplomatic nightmare. A Japanese medico couple 
underwent complete surrogacy (sperm from husband and anonymous donor of egg) and a baby 
girl Manji was born in July 2008. However, before her birth, parents underwent separation 
leaving the child parentless and stateless. Later the grandmother of the child took her to Japan 
after a prolonged legal battle (Baby Yamada Manji v. Union of India) and the Apex Court of 
India opened the floodgates by approving commercial surrogacy in India. This case indeed 
reflects on international commercial surrogacy and on seminal issue of citizenship and 


immigration of the child. 


Deaths of Ms. Sushma Pandey in Mumbai and Ms. Yuma Sherpa in Delhi while donating eggs 
raised the blazing issues of health safety and medical care in assisted reproduction.!? The 
reports of predesigned abortions by surrogates, exorbitant medical bills, and mix-ups of genetic 


content and interchange of babies are emerging challenges that demand legal attention. 


India has become a global hot spot for reproductive tourism especially due to availability of 
surrogate mothers at economical prices at global cost index. Low-cost technology, world class 
doctors and medical facilities, absence of regulations and generously paid gamete donors and 
surrogates have made India a preferred destination for fertility tourism, alluring global clientele 


from various countries including US, Britain, Japan and Australia. 


Ms Sushma Pande, an unmarried 17-year-old lady who died after third paid donation of eggs 
in the Rotunda Centre of Human Reproduction’. However, the High Court of Bombay, in lack 
of evidences, discharged the accused. Ms. Yuma Sherpa’, 29 died on January 29, 2014 in 
South Delhi after egg donation. 


Many fertility clinics, in the backdrop of inept legal framework, are conducting ART 
procedures, allegedly treating human beings as ‘test animals’ without any concern for the 
socio-legal implications. ART clinics in India are mushrooming due to a flourishing business 


which also involves a series of intermediaries in the trade; resulting in a booming market for 


11 ATR 2009 SC 84 

12 Sushma Pandey vs Dadaji Paramedical 

13 P, Chatterjee and M. Janwalker, “The Great Indian egg Bazar” The Nation, October 18, 2014. 
14 Durgesh Nandan Jha “Time for law to protect egg donors” Times of India, March 12, 2014. 
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egg donation, IVF and surrogacy. Assisted reproductive procedures incorporates various 
pressing issues such as multiplicity of parentage, confusing descent, selective foeticide based 
on sex determination and the uncertain fate of abandoned or physically or mentally challenged 


child under surrogacy. 


Infertility clinics are under overwhelming influence of globalization escalating cross border 
fertility tourism for crossing genetic contents and renting wombs. Reproductive tourism has 
posed threats of statelessness and immigration to the neonatal children and Manji case appears 


to be a wake-up call to law makers in the era of advanced medical innovations. 


The Assisted Reproductive Technology Act, 2021 

In India, surrogacy is allowed for married couples who have Indian citizenship. However, in the case 
of Assisted Reproductive Technology Act (ART), it is available to all married couples, live-in partners, 
single women, and also foreigners. This bill has the provision for a National Board, having the authority 
granted by the Code of Civil Procedure to a civil court. According to the health ministry of our country, 
there are less than 1000 clinics for surrogacy while there are more than 40,000 for ART. ART has 
become a source of medical tourism in India and the growth of clinics providing this service is 
increasing day by day. Gamete donation, intrauterine insemination, in-vitro fertilization, 


intracytoplasmic sperm injection, and pre-implantation genetic testing are all available. 


India currently lacks established ART practicing clinics. The Lok Sabha enacted a Bill that regulates 
and supervises ART facilities and ART banks, despite concerns about their ethical, medical, and legal 
elements. Under the provisions of the Bill, ART would consist of all the techniques which are required 
for an attempt to get the woman pregnant. From putting the gamete or embryo into a woman’s 


reproductive system to handling sperm or oocytes outside the human body. 


The Act defines ART banks that would provide and supply the necessary items. These services would 
be available to women above the legal age for marriage but below the age of 50 and also to the man 
above the legal marriage age and below the age of 55 years. Not only does the act provide for the ART 


banks and other facilities it all sets up boards for the regulation of the Act. 


The Surrogacy (Regulation) Act, 2021 
Salient features of the Act include the following- 
e All the clinics providing the surrogacy treatment and facilities need to be registered 


under this Act and people practicing in those clinics need to qualify as per the criteria 
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given in this bill. 

e Every facility that performs surrogacy treatments must apply for registration within 
sixty days after the competent authority’s appointment. Every three years, registration 
must be renewed. 

e Commercial surrogacy is prohibited in any form by any surrogacy clinic, gynaecologist, 
embryologist, or other medical practitioner. 

e Only altruistic surrogacy is permissible under the 2021 Act. 

e The intending couple i.e., the couple wanting to have the baby must be legally married 
in line with the laws of India. 

e The age of the female should be between 25-50 years and that of the male should be 
26-55 years. Also, another important condition is that they shouldn’t be having any 
other adopted or conceived child through surrogacy or naturally. 

e The mother providing this service that is the surrogate mother needs to be between the 
age of 35-45 years. Any woman cannot be a surrogate mother more than once in her 
entire lifetime. 

e The National/State Assisted Reproductive Technology and Surrogacy Board must 
provide a ‘Certificate of Essentiality/Infertility’ to an intended couple who has a 
medical need for surrogacy. 

e The surrogate mother must be informed of all known negative effects and after-effects 
of the operation. 

In addition, the surrogate mother must provide written informed permission in the language 
she understands. According to this Bill, there would be a Registry being installed called the 
National Assisted Reproductive Technology that would handle the registration of the clinic 


providing the surrogacy treatment. 


According to this Act, any couple who takes a baby through commercial surrogacy shall be 
held liable to pay a fine of up to 50,000 rupees as well as imprisonment of 5 years. Moreover, 
in case the same offense is committed multiple times, the fine shall go up to 1 lakh and the jail 
time to 10 years. Any individual, organization, or clinic found to be involved in the exploitation 
of surrogate mothers or children born via surrogacy faces a maximum penalty of ten years in 


jail and a fine of Rs Ten lakhs. 
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Criticism of the ART and Surrogacy laws 

Both the recent legislations propose altruistic’? surrogacy as an alternative to commercial 
surrogacy. But it imposes the burden on couples intending to beget a child through surrogacy 
to find a suitable lady who is willing to carry a child for a full term at great physical and mental 
cost to herself. Add to this the social trauma of facing questions she and her family would face 
due to such pregnancy. Also, the laws do not address the concerns of LGBT+'© community 


whose marriage has not yet been legitimized in India. 


CONCLUSION 
Child’s right to know genetic truth, across the globe remains subdued compared to reproductive 
rights of the parent/s. Human fertility manipulation has immense global ramifications and need 
is felt for enlightening the evolutionary path of reproductive rights of an individual and the 
rights of a child to know the parentage. There is an urgent need to strike a balance between 
these competing rights and at the same time to conduct legal impact analysis of ARTs, 
surrogacy and fertility tourism. It appears relevant to explore the fine nuances of the Assisted 
Reproductive Technology (Regulation) Act, 2021 and The Surrogacy (Regulation) Act, 2021 
in India and legal gap analysis in comparison to global legal framework especially in promoting 


equitable justice for a child to know his/her parentage. 


The ART (Regulation) Act, 202 and The Surrogacy (Regulation) Bill, 2021 aim to curb commercial 
surrogacy where a poor woman is hired to carry the fetus in her womb for a monetary compensation. 
Human Rights activists point out no amount of money can compensate for the physical and mental scars 
that a pregnancy can leave in a mother. It is imperative that legal minds, especially academia should 
discuss this issue in detail and come up with solutions that address the concerns of all the stakeholders 


involved in the process of surrogacy. 
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'S https://dictionary.cambridge.org/dictionary/english/altruistic 
16 Lesbian, Gay, Bisexual, Trans and others 


ISBN: 978-93-95054-65-2 117 


GENDER EQUALITY, ECONOMIC EMPOWERMENT AND RIGHT TO 
PROPERTY: AN EXPERIENCE FROM HINDU LAW 
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ABSTRACT 


Whatever may be the changes in the world, among those most affected by the consequences of 
these changes are women, as their accessibility to the resources or the constraints in life are 
largely depended upon others. This is the same in the context of this paper too. There is no 
disagreement in the fact that the empowerment of women is a prerequisite for sustaining a 
meaningful development. Gender equality should be the norm, rather than a mere say. The 
World Survey on the Role of Women in Development too emphasizes the central role of gender 
equality. An effective policy action for sustainability must redress the issues of women 
especially in economic and social areas. One of the basic objectives of law is to ensure dignity 
of individuals by ensuring equal treatment. Our Constitutional law too aims to eradicate 
discrimination against women and encourage their full participation in all spheres. It was with 
this purpose that personal laws were codified and amended mainly in Hindu law, for example, 
Hindu Succession Act 1955 covering and regulating succession and inheritance of property. In 
spite of the criticism that it allowed gender bias by retaining only males as coparceners it was 
an improvement over the old Hindu textual law through the revolutionary changes recognizing 
the right of inheritance of Hindu females at par with males. Thereafter, 174"" Report of the Law 
Commission of India paved the way for Hindu Succession (Amendment) Act, 2005 amending 
section 6 and omitting some other sections that perpetuated a gender bias. The amended 
Section.6 elevated the daughter’s position and deals with devolution of interest in coparcenary 
property. Though the legislation gifted the daughter the same rights and liabilities in the 
coparcenary property like son, unfortunately the story for equal rights didn’t end there happily 
which is evident from Vineeta Sharma v. Rakesh Sharma wherein the Supreme Court had to 
interfere because the patriarchal society always found ways to deny the lawful rights of women. 
If the dream of gender equality is to be meaningful, property rights are to be secured as it 


empowers women with income and security and this paper analyses this aspect in detail. 


Key Words: Gender Equality, Economic Empowerment, Right to property, Legislative lacuna 
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INTRODUCTION 


Like many other rights of women, property rights too are having a story of struggle to come 
out as it happened in many other countries. Having come ahead crossing many barriers, still 
they have to cover more distances to get their due both in terms of quality and quantity. There 
is no doubt that property rights are so important as without resources like land they may be 
handicapped in any decision making and suffer in crisis situations without having any access 


to assets. 


Whatever may be the changes in the world, among those most affected by the consequences of 
these changes are women, as their accessibility to the resources or the constraints in life are 
largely depended upon others. This is the same in the context of this paper too. There is no 
disagreement in the fact that the empowerment of women is a prerequisite for sustaining a 
meaningful development. Gender equality should be the norm, rather than a mere say. The 
World Survey on the Role of Women in Development too emphasizes the central role of gender 
equality.” An effective policy action for sustainability must redress the issues of women 
especially in economic and social areas. One of the basic objectives of law is to ensure dignity 
of individuals by ensuring equal treatment. Our Constitutional law too aims to eradicate 
discrimination against women and encourage their full participation in all spheres. ° It was with 
this purpose that personal laws were codified and amended mainly in Hindu law, for example, 
Hindu Succession Act 1955 covering and regulating succession and inheritance of property. In 
spite of the criticism that it allowed gender bias by retaining only males as coparceners it was 
an improvement over the old Hindu textual law through the revolutionary changes recognizing 
the right of inheritance of Hindu females at par with males. One cannot forget 174" Report of 
the Law Commission of India that paved the way for Hindu Succession (Amendment) Act, 
20054 amending section 6 and omitting some other sections that perpetuated a gender bias. 


The amended Section 6° elevated the daughter’s position and deals with devolution of interest 


? Linking gender equality with sustainable development is important for several reasons. It is a moral and ethical 
imperative. Efforts to achieve a just and sustainable future cannot ignore the rights, dignity and capabilities of half 
the world’s population.”, World Survey on the role of women in development in 2014. Genders equality and 
Sustainable Development, United Nations Publication. Retrieved from 
www.unwomen.org/.../publications/2014/10/world-survey-2014 (last visited on Sept. 25, 2022). 

3 The Constitution of India, the preamble, Art.14, 16 and 21. 

4 The Hindu Succession (Amendment) Act, 2005, Act no 39 Of 2005, 
http://egazette.nic.in/WriteReadData/2005/E_45_2012_114.pdf (last visited on Aug, 19, 2020). 

5 The Hindu Succession Act, 1956, Act. no. 30 of 1956, S.4 (2), 23 and 24, 
http://egazette.nic.in/writereaddata/1956/e-2173-1956-0038-99150.pdf (last visited on Aug, 19, 2020). 

ê Supra note 4 at S.6 
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in coparcenary property. Though the legislation gifted the daughter the same rights and 
liabilities in the coparcenary property like son, unfortunately the story for equal rights didn’t 
get materialized by recognizing the right in letters of law. This fact is evident from a plethora 
of cases in which the issue involved was the denial of property rights to Hindu women by one 
reason or the other. Even after 15 years of passing of the amendment this continues and that’s 
why the case of Vineeta Sharma v. Rakesh Sharma ’ came up wherein the Supreme Court had 
to interfere because the patriarchal society always found ways to deny the lawful rights of 
women. If the dream of gender equality is to be meaningful, property rights are to be secured 


as it empowers women with income and security and this paper analyses this aspect in detail. 
The Long Story of Forty-Nine Years 


The history of property rights of Hindu Women spans over a long forty-nine years from 1949 
to 2005. India has, for centuries, been a multi-religious and multi-ethnic society and yet it has 
the endurance of maintaining unity in such diversities. The family relationship of people in 
India is governed by one's own personal laws. Hence, Personal laws are an important segment 


of Indian legal system. ® 


From time immemorial onwards, Hindu women's legal right to inherit property was more or 
less restricted. But they were not always excluded from inheriting movable or immovable 
property from ancestral and marital families. though their proportion of share was less than that 
of their male counterparts. The restrictions on Hindu women's property rights have undergone 
a lot many changes and the laws enacted by the State are more liberal than those of ancient 
Hindu society. In spite of the fact that women were having right over stridhan? (literally, 
women's property) that was originating from various sources like gifts from marriage like 
clothes, jewellery etc., their property rights to the ancestral or marital landed property were 
limited. The changes in expanding the concept of stridhan started with the emergence of 
different schools of Hindu law and the enactments of nineteenth and twentieth centuries 
removed many obstacles in the journey towards equal property rights for Hindu women. 

About Hindu law, there are two main schools, i.e., Mitakshara and Dayabhaga. It is an agreed 


fact that Hindus followed Shastric and Customary laws based on the region where they live. 


7 Available at https://main.sci.gov.in/supremecourt/2018/32601/32601 2018 33 1501 23387 _Judgement_11- 
Aug-2020.pdf. (Visited on Aug, 19, 2020, 10: 00 AM). 

8 Supra note 3, art. 225. 

° Stridhan (stri, meaning women, and dhan, meaning fortune or property in Sanskrit) literally means property of 
a woman. The Manusmriti first used the term stridhan to denote portions of property that can be owned by women 
alone. Women are regarded as a means of bringing more property to in-laws’ families by way of dowry. 
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This brought multiple laws of diversified nature to govern Hindus which were prevalent in 
different schools and sub-schools. Survivorship and succession are the two basic modes of 
property devolution according to Mitakshara School. The two kinds of property recognized 
under Mitakshara Law are Joint Family Property and Separate Property. All persons lineally 
descended from a common ancestor, their wives and unmarried daughters forms a Joint Hindu 
Family.!° Compared to it, a Hindu coparcenary is a narrower body. A Hindu Coparcenary has 
only the sons, grandsons and great grandsons as members who acquire by birth an interest in 
the coparcenary property. The cardinal doctrine of the Mitakshara School is that the 
coparcenary property is ancestral property which means unobstructed heritage as regards his 
male issues. All these basic characteristics of coparcenary under Mitakshara School is 


discussed in detail in the judgment as well.!! 


The most important point of coparcenary is that a female cannot be coparcener under 
Mitakshara law. Even a wife, though she is entitled to maintenance out of her husband’s 
property, cannot be her husband’s coparcener. Thus, under a patriarchal system like 
Mitakashara coparcenary, she was not able to enjoy property as it was done by her male 
counterparts. She existed by maintenance rights, getting excluded from inheritance and never 


even dreamt to be a member of the coparcenary in her own father’s property. 
Gender Equality — A Constitutional Goal 


A nation can be called as progressive only if all its people including men and women are 
enjoying equal rights with respect to all domains like education, marriage, property, economic 
independence and decision making. In the absence of gender equality, a society would not only 
face deprivation, economic inequality and other social evils but won’t be able to tread the path 
of life efficiently. This is why the framers of Indian Constitution has accommodated various 
provisions to ensure gender equality. It’s elaborate framework to ensure equality does not only 
guarantee equality to all persons, under Article 14!* but also expands in the form of affirmative 
action and positive. In practice this must be understood as ‘substantial’ equality as opposed to 
‘formal’ equality. As the latter dictates that only equals must be treated as equals and that 
unequal may not be treated as equals. This broad paradigm of our constitution permits the 


creation of affirmative action by way of special laws creating rights and positive discrimination 


10 Supra note 7 at P.31 Para 22. 

Supra note 7 at P.28 Para.18. 

12 Supra note 3, art..14 states that: “The State shall not deny to any person equality before the law or discrimination 
the equal protection of the laws within the territory of India.” 
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too when it is necessary. This view is strengthened by Article 15'° of the Constitution too. 
Many legislations were passed by the Indian Legislature through this spirit of our constitution. 
Principles of State Policy under Chapter IV of the Indian Constitution too inspire State to take 
measures in this regard. Many legislative reforms in the realm of property rights have been 


passed taking this spirit of the constitution. 
The legislative reforms 


One of the basic objectives of law is to ensure dignity of individuals by ensuring equal 
treatment. The Constitutional law of India aims to eradicate discrimination against women and 
encourage their full participation in all spheres. The preamble and various provisions of the 
Constitution'* provides for equality. “Necessity was also felt after independence, given the 
constitutional imperatives to bring about equality of status and the codified law has been 
amended from time to time.” !5 Thus, the Hindu Succession Act, 1956!° codified Mitakshara 
school of Hindu law covering and regulating succession and inheritance of property. But that 
too gave a recognition to males as legal heirs. In spite of the criticism that it allowed gender 
bias by retaining only males as coparceners it was an improvement over the old Hindu textual 
law in succession among Hindus in the non-inclusion of female relatives to inherit the property 
and brought revolutionary changes recognizing the right of inheritance of Hindu females at par 
with males. Thereafter, on the basis of 174'" Report of the Law Commission of India which 
suggested to wipe out discrimination against women, Hindu Succession (Amendment) Act, 
2005 1” was passed amending section 6 and omitting some other sections!® that perpetuated a 


gender bias. 


13 Supra note 3, art.15 states about Prohibition of discrimination on the grounds of religion, race, caste, sex, place 
of birth or any of them: (1) The State shall not discriminate against any citizen on grounds only of religion, race, 
caste, sex, place of birth or any of them. (2) No citizen shall on grounds only of religion, race, caste, sex, place of 
birth or any of them, be subject to any disability, liability, restriction or condition with regard to: a) access to 
shops, public restaurants, hotels and places of entertainment; or b) the use of wells, tanks, bathing ghats, roads 
and places of public resort maintained wholly or partly out of state funds or dedicated to the use of general public. 
(4) Nothing in this Article shall prevent the state from making any special provision for women and children. (5) 
Nothing in this Article or in clause (2) of Article 29 shall prevent the state from making any special provision for 
advancement of any socially or educationally backward classes of citizens or for Scheduled Castes and Scheduled 
Tribes.” 

4 Supra note 3 art. 14 and 21 

5 Supra note 7 at P.30, Para. 21 

ê Supra note 5. 

7 Supra note 4. 

8 Supra note 5 at Section 4(2), 23 and 24 
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The post-2005 era and property rights of Hindu women 


The Amendment Act, 2005 addressed a very pertinent matter relating to the rights of daughters 
in the Mitakashara coparcenary. The amended Section.6! elevated the daughter’s position and 
deals with devolution of interest in coparcenary property. It also provided a saving clause that 
any disposition or alienation that happened before the 20" December, 2004 shall not be 
declared invalid and it is applicable to any partition or testamentary disposition as well.”° 
Further the share of the daughter is equivalent to that of a son.”! Thus, by virtue of amended 
section 6, the daughter of a coparcener has become a coparcener in the Mitakshara joint family 


property and has the same birth right as that of son with same rights and liabilities. 


It also shifts the liability of a daughter in a similar fashion to that of a son.” Thereafter 
daughters, grand-daughters and the great granddaughters are equally under the pious obligation 
of the Hindu Law to discharge any such debt. It saves partition effected before 20.12.2004.” 
It is to be noted that partition must be registered as per the Registration Act, 1908 or it must be 
the one through a decree of a court, not the notional one.” In short, the legislation gifted the 
daughter the same rights and liabilities ‘in the coparcenary property in the same pattern and 
degrees of a son. But unfortunately, the story for equal rights didn’t end there happily. That’s 
why Supreme Court interfered through Vineeta Sharma v. Rakesh Sharma” because the 


patriarchal society always found one way or the other to deny the lawful rights of women. 


Though in Vineeta Sharma, the bench was answering a reference based on the conflicts of the 
past verdicts of the court itself, there were a lot many cases whose focus point was the property 
rights of Hindu Women. Actually, the amendment was applicable to Hindu daughters as 
coparceners who died after the Act, still it was not clear whether it will have retrospective 
effect. While the 2005 law granted equal rights to women, many questions were in the air in a 
number of cases regarding the retrospective application of the law. One of the important 
questions was whether the rights of women depended on the living status of the father through 


whom they would inherit. On this aspect also the decisions of the Hon’ble Court were not 


1 Supra note. 4 at S.6 

20 Td. at Proviso to section 6(1). 

21 Td. at Section. 6 (3) (a). 

22 Id. at Section 6(4) 

3 Id. at the proviso to section 6(1) and 6(5) 
%4 Td. at explanation to section 6(5) 

25 Supra note 7. 
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unform. For example, in the case of Prakash & Ors. v. Phulavati & Ors., it was held that 
such right will not be retrospective. But in Danamma @ Suman Surpur & Anr. v. Amar & 
Ors., another bench declared it to be retrospective. So, there was a confusion in this context. 
In Prakash v Phulwati®, it was held that the 2005 amendment and its benefit was meant only 
for ‘living daughters of living coparceners’ meaning both of them should be living on 
September 9, 2005. This is the date when the amendment came into force. Conflicting it, the 
share of a father who died in 2001 was also stated to pass to his daughters as coparceners during 
the partition of the property as per the 2005 law. Again, in April that year, yet another two- 
judge bench, headed by Justice R K Agrawal, reiterated the position as in 2015. It was these 
conflicting views by Benches of equal strength led to a reference to a three-judge Bench in the 


current case. 


Judgment in Vineeta Sharma elaborately discussed section 6 Hindu Succession Act of 1956 
and Amendment in 2005.” A detailed discussion on statement of objects and reasons behind 
the introduction of Bill of 2005 Act is quoted.’ The purpose behind the amendment was the 
removal of the discrimination as contained in section 6 of the Hindu Succession Act, 1956 by 
giving equal rights to daughters. Regarding Section.6 it opines, “the goal of gender justice as 
constitutionally envisaged is achieved though belatedly, and the discrimination made is taken 
care of by substituting the provisions of section 6 by Amendment Act, 2005.’>! Concerning 
gender discrimination to a daughter who always remains a loving daughter, the Bench quote ** 
from Savita Samvedi (Ms.) & Anr. v. Union of India & Ors as: “A common saying is worth 
pressing into service.... “A son is a son until he gets a wife. A daughter is a daughter 
throughout her life.’*? The court had analyzed *4 the differences between prospective, 
retrospective and a retroactive statute also. While, the prospective statute confers rights from 
the date of its enactment, the retrospective statute operates in an opposite way. It acts backward 
and vested rights acquired under the existing laws will be taken away. In contrast to both, the 
retroactive statute will not act retrospectively, but operates in future based upon the status that 


was set up earlier to it. Under the amended section.6 since the right is given by birth that is an 


26 (2016) 2 SCC 36. 

27 (2018) 3 SCC 343. 

28 (2016) 2 SCC 36. 

2° Supra note 7 at P.51, Para. 45 & 46 
30 Td. at P. 53, Para. 47 cl 3: 

31 Id. at P.56, Para.49 

32 Id. at P.56, Para. 50 

33 1996 (2) SCC 380. 

34 Supra note 7 at P.59, Para. 56 
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antecedent event, and the provisions operate concerning claiming rights on and from the date 
of amendment. The court held that, ° “the daughter would step into the coparcenary as that 
of a son by taking birth before or after the Act. However, daughter born before can claim these 
rights only with effect from the date of the amendment, i.e., 9.9.2005 with saving of past 
transactions as provided in the proviso to section 6(1) read with section 6(5).” It reiterated 
that, °° “the expression in S. 6 is that she becomes coparcener in the same manner as a son. 

.. The concept of un-codified Hindu law of unobstructed heritage has been given 


a concrete shape under the provisions.” 


It is amoment of satisfaction to note the unequivocal declaration of the Supreme Court that the 
right to be a coparcener is a right acquired by birth. If it is so, it is illogical and not correct to 
hold a view that the father of the daughter should be living on the date of the amendment. It is 
simply because she has not been conferred the rights of a coparcener by obstructed heritage. It 
is the property in which she acquires an interest by birth and so is called unobstructed heritage. 
Since for the accrual of the right to such property has no obstruction, no such reason can be 
attributed as obstruction. Her right to such property arises from the mere fact of her birth in 
the family, and as soon as she is born, she become coparcener of such property. Actually, the 
changes brought by 2005 amendment only did an act of recognition to an existing right of a 
daughter that was in fact accrued to her at birth. The court also directed High Courts to dispose 
cases of this issue within six months.” “Daughter is always a loving daughter for the rest of 
their life, ” Justice Mishra said.** Against the submission that there will be a lot of uncertainties 
if the right is given as birth right, the Bench ruled that the law envisaged through the provisions 
of S.6 is not adding any uncertainty as the law of Mitakshara coparcenary itself leaves the 
share uncertain till the date on which actual partition takes place. The judiciary has been trying 
hard to settle law in its correct route through its judgements and its noble objective is to end 
the discrimination. The emphasizing of birth as the basis for the right is revolutionary move 
towards gender equality. Classifying the Act as retroactive in application; court had protected 


the intention of the legislature and stood as a champion for women in India. 


35 Td. at P.65, Para.63 
36 Id. at P.64, Para. 63 
37 Td. at p.120 Para.130 
38 Td.at P.56, Para.50 
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CONCLUSION 


Any discussion over the property rights of women is significant towards gender equality and 
economic security of the nation. The property rights of Hindu women have undergone 
unprecedented transformation where the journey from exclusion to recognition has been always 
challenged by patriarchal forces as happened in the landmark case of Nargesh Meerza v. Air 
India? where it was held that that a woman shall not be denied employment merely on the 
ground that she is a woman. Shayara Bano v. Union of India*® is another example where 


Muslim women were treated unequally in respect of matrimonial rights. 


Any claim for equal distribution of property rights is to be dealt with the utmost caution because 
the silence and self- denial of women to unequal property rights will perpetuate injustice. 
Women must be made aware of their property rights focusing on this judgment and in the 
struggle for equal rights this decision will definitely promote gender equality. The legislature 
and judiciary in India need applauds in moving in the right direction. From the above discussion 
it is clear that the Constitution of India has broadened the interpretation of gender justice 
although the term gender justice has not been explicitly defined or mentioned in the 
Constitution. The Constitution has given a positive special status to woman in certain 
provisions which has no doubt uplifted the status of women and this in turn has led to the 


enactment of various legislations discussed above. 
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3 AIR 1981SC 1829 
4 (2017) 9 SCC 1. 
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THE SURROGACY (REGULATION) ACT, 2021 — AN ANALYSIS 
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ABSTRACT 


Surrogacy and in-vitro fertilization (IVF) have helped many people realize their parental goals. 
However, as the surrogacy industry expanded, consequently the worries about the mistreatment 
of women, the commercialization of parenthood and human rights abuses has also increased. 
Due to ongoing socio-economic injustices, destitute women discovered an opportunity to "rent 
their wombs" and so make money to cover their bills. As a result, India has become a hub for 
infertility treatment, drawing people from all over the world. The Indian government had 
implemented various administrative steps to control surrogacy in an effort to stop women from 
being exploited. To govern various aspects of surrogacy agreements, the Surrogacy 
(Regulation) Bill, 2016, and the Assisted Reproductive Technologies Bill, 2008, were tabled 
in the Parliament. The Surrogacy (Regulation) Act, 2021 did not take effect until 25 January 
2022. However, the Act does not address a few crucial issues. According to the report, the 
legislation's intentional exclusion of LGBTQ people and focus on "familial benevolence" reeks 
of injustice and moral conservatism. By looking at papers that show how the linkages between 
money and morality are framed through the framing of altruism, it also defines the workings 
of altruistic surrogacy. The child is commoditized as a result of surrogacy. The mother-child 
relationship is broken and nature is interfered with when the womb is rented. Surrogate moms 
encountered numerous difficulties as a result of the lack of legislative laws and their poor 
implementation; there had been numerous surrogacy-related deaths for which neither the 
commissioning parents nor the medical professionals were prepared to assume responsibility. 
Adoption regulations in India or citizenship laws in some other nations might occasionally lead 
to issues. The Surrogacy (Regulation) Act, 2021 is therefore examined in the essay while taking 


into account the socioeconomic conditions of Indian society. 


Keywords: Surrogacy, altruism, commercial surrogacy, surrogacy agreement, LGBT people 
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INTRODUCTION 


Surrogacy, a practice that has gained significant attention and sparked considerable debate in 
recent years, is a reproductive arrangement wherein a woman agrees to carry and give birth to 
a child on behalf of another person or couple. This complex and emotionally charged process 
involves a multitude of legal, ethical, and social considerations. Surrogacy offers hope to 
individuals or couples who are unable to conceive or carry a pregnancy to term, providing them 
with an alternative pathway to parenthood. While surrogacy can be a fulfilling and life- 
changing experience for all parties involved, it also raises profound questions about 
reproductive rights, the commoditisation of the human body, and the well-being of the 
surrogate mother. This introduction aims to provide an overview of surrogacy, exploring its 
different forms, the associated controversies, and the varying perspectives surrounding this 
unique method of creating families. Surrogacy is a reproductive process where a woman, 
known as the surrogate or gestational carrier, agrees to carry and give birth to a child for another 
individual or couple. It is often sought by people who are unable to conceive due to various 
reasons, including infertility, medical conditions, or same-sex couples who desire to have 
biological children. Surrogacy offers an alternative option for these individuals or couples to 


experience the joys of parenthood. 


There are two primary types of surrogacy: traditional surrogacy and gestational surrogacy. In 
traditional surrogacy, the surrogate's own eggs are used, making her genetically related to the 
child. This method is less common today, as it can raise complex legal and emotional issues’. 
Gestational surrogacy, on the other hand, involves the implantation of an embryo created 
through in vitro fertilization (IVF) using the intended parents’ or donors' gametes into the 


surrogate's uterus. 
SURROGACY (REGULATION) ACT, 2021 


The Surrogacy (Regulation) Act, 2021 is a legislative framework that seeks to regulate the 
practice of surrogacy in India. Surrogacy, a method of assisted reproduction, involves the 
arrangement where a woman carries and gives birth to a child on behalf of another individual 


or couple. This Act is a significant step towards establishing a comprehensive legal framework 


> Mother or nothing: the agony of infertility. Cui W. Bull World Health Organ. 2010; 88:881-882 
3 Ministry of Law and Justice, Government of India. The Surrogacy (Regulation) Act. [ Apr; 2023]. 2021. 
https://dhr.gov.in/document/acts-circulars/surrogacy-regulation-act-202 1 
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to govern surrogacy in the country, addressing various ethical, legal, and social concerns 


associated with the practice. 


The Act recognizes the need for regulation in surrogacy to prevent exploitation of women, 
protect the rights of the surrogate mother, child, and intending parents, and ensure the practice 


is conducted ethically and transparently. It replaces the Surrogacy (Regulation) Bill, 2019. 


The Act sets out a range of provisions and guidelines concerning the eligibility criteria for 
intending parents, qualifications for becoming a surrogate mother, and the establishment of a 
National Surrogacy Board and State Surrogacy Boards to oversee the implementation of the 
law. It aims to safeguard the rights and interests of all parties involved in surrogacy 


arrangements, while also preventing commercialization and exploitation. 


One of the key features of the Surrogacy (Regulation) Act, 2021 is the prohibition of 
commercial surrogacy, which means that surrogacy arrangements cannot involve any monetary 
transactions except for medical expenses and insurance coverage for the surrogate mother. This 
provision aims to prevent the commoditisation of surrogacy and protect vulnerable individuals 


from being exploited for financial gain. 


Additionally, the Act emphasizes the importance of informed consent, confidentiality, and the 
right to privacy for all parties involved. It establishes a legal framework for the registration and 
regulation of assisted reproductive clinics, ensuring that they adhere to certain standards and 


guidelines. 


The Surrogacy (Regulation) Act, 2021 marks a significant step towards providing a regulated 
and ethical environment for surrogacy in India. By addressing various concerns and ensuring 
the well-being of all stakeholders, it aims to strike a balance between the need for reproductive 


options and the protection of individuals involved in surrogacy arrangements. 
ALTRUISTIC AND COMMERCIAL SURROGACY: 


Altruistic surrogacy refers to the practice where a woman voluntarily carries and gives birth to 
a child for another individual or couple without any monetary compensation beyond the 


reimbursement of reasonable medical and pregnancy-related expenses. It is primarily driven 
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by the desire to help someone fulfil their dream of having a child and is often based on a close 


personal relationship or a compassionate act towards a stranger’. 


Altruistic surrogacy is characterized by the absence of financial motives, ensuring that the 
surrogate mother's primary motivation is to assist others in starting a family rather than for 
personal financial gain. This form of surrogacy is typically governed by the principles of 
mutual trust, understanding, and emotional connection between the surrogate and the intended 
parents>. Many proponents of altruistic surrogacy argue that it allows individuals or couples 
who are unable to conceive or carry a pregnancy themselves due to various medical reasons or 
infertility to experience the joys of parenthood. They believe that altruistic surrogacy provides 
an opportunity for compassionate individuals to support each other in fulfilling their dreams of 


having a family, promoting a sense of community and empathy. 


Commercial surrogacy involves a contractual arrangement where a woman, commonly referred 
to as a surrogate mother or gestational carrier, carries and gives birth to a child for another 
individual or couple in exchange for financial compensation. In commercial surrogacy, the 
surrogate mother receives a fee or payment beyond the reimbursement of medical and 


pregnancy-related expenses for her services®. 


Commercial surrogacy has been a subject of intense debate and controversy worldwide. Critics 
argue that it can lead to the commoditisation of human reproduction, raising concerns about 
the exploitation of vulnerable women and the potential for coercion. There are concerns that 
financial incentives may induce women to become surrogates for purely monetary reasons, 
potentially compromising their autonomy and well-being. Supporters of commercial 
surrogacy, on the other hand, contend that it provides a viable option for individuals or couples 
who are unable to have children on their own. They argue that the financial compensation 
offered to surrogate mothers recognizes and compensates them for their time, effort, and 


physical demands associated with pregnancy and childbirth’. 


4 Surrogate parenting: analysis and recommendations for public policy. Hartshorn MA. JAMA. 1989; 261:1811. 
5 Legalizing altruistic surrogacy in response to evasive travel? An Icelandic proposal. Kristinsson S. Reprod 
Biomed Soc Online. 2016; 3:109-119. 

€ Munjal-Shankar, D. (2014). Identifying the “real mother” in commercial surrogacy in India. Gender, Technology 
and Development, 18(3), 387— 405. https://doi.org/10.1177/0971852414544009 

7 Jaiswal, S. (2012). Commercial surrogacy in India: An ethical assessment of existing legal scenario from the 
perspective of women's autonomy and reproductive rights. Gender, Technology and Development, 16(1), 1— 28. 
https://doi.org/10.1177/097185241101600101 
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Legislation and regulations regarding commercial surrogacy vary significantly across countries 
and jurisdictions. Some countries prohibit commercial surrogacy entirely, while others impose 
strict regulations and safeguards to protect the rights and well-being of all parties involved. It's 
important to note that the Surrogacy (Regulation) Act, 2021 in India prohibits commercial 
surrogacy and allows only altruistic surrogacy under specific conditions, with the aim of 


preventing commercial exploitation and ensuring the well-being of all parties involved’. 
SURROGATE 


According to the Surrogacy (Regulation) Act, 2021, a surrogate is defined as a woman who 
agrees to carry a child through the process of assisted reproductive technology (ART) and to 
hand over the child to the intending couple (the individuals or couple who intend to have a 
child through surrogacy) after the birth. The Act outlines certain criteria and qualifications that 
a woman must meet to be eligible to become a surrogate. Here are some key provisions 
regarding surrogates under the Surrogacy (Regulation) Act, 2021. The Act specifies that a 


woman can become a surrogate only if she fulfils the following conditions: 
a. She must be a close relative of the intending couple (as defined by the Act). 
b. She should be married and have a child of her own. 
c. She should be between the ages of 25 and 35. 
d. She must have a certificate of medical and psychological fitness for surrogacy. 


Consent and Agreement: The Act requires the surrogate to provide her informed consent in 
writing to undertake the surrogacy process. Additionally, both the surrogate and the intending 
couple must enter into a surrogacy agreement, which must be legally enforceable and contain 


all the necessary provisions related to the surrogacy arrangement. 


Compensation and Expenses: The Act prohibits the surrogate from receiving any monetary 
consideration or incentive other than the medical expenses and insurance coverage related to 
the surrogacy. However, it allows for the reimbursement of reasonable expenses incurred 


during the surrogacy process as per the terms of the agreement. 


8 Arathi, P. M. (2019). Silent voices: A critical analysis of surrogacy's legal journey in India. Social Change, 49(2), 
344— 352. https://doi.org/10.1177/0049085719844097 
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Welfare and Protection: The Act places significant emphasis on the welfare and protection 
of the surrogate mother. It mandates the establishment of a Surrogate Mother's Insurance Fund 
to provide for insurance coverage and medical care for the surrogate during the pregnancy and 
childbirth. The Act also requires the intending couple to take care of the surrogate's well-being 


and provide for her nutritional needs and healthcare. 


Parental Rights: The Act states that the intending couple will be the legal parents of the child 
born through surrogacy, and the surrogate mother will have no parental rights or obligations 
towards the child. This provision ensures clarity and legal recognition of the intending couple 


as the rightful parents of the child’. 


It's important to note that the Surrogacy (Regulation) Act, 2021 strictly prohibits commercial 
surrogacy, meaning that surrogacy arrangements cannot involve any monetary transactions 
beyond the reimbursement of expenses. The Act aims to safeguard the rights and well-being of 


all parties involved while preventing the exploitation and commoditisation of surrogacy. 
HIGHLIGHTS OF THE ACT 


The Surrogacy (Regulation) Act, 2021 aims to address concerns related to the exploitation of 
surrogates and children born through surrogacy. However, there are some arguments that 
suggest certain aspects of the Act may still contribute to potential exploitation and reinforce 


patriarchal norms. Here are the points often raised in this regard: 


Restricted Eligibility for Surrogates: The Act restricts surrogacy to close relatives of the 
intending couple, which can limit the options for women who may choose to be surrogates out 
of financial need or as a means to support their families. Critics argue that this provision may 
perpetuate the vulnerability of certain women and restrict their autonomy in making choices 


related to surrogacy. 


Lack of Monetary Compensation: The Act permits only altruistic surrogacy, where the 
surrogate mother receives only reimbursement of medical expenses and insurance coverage. 
Critics argue that the absence of monetary compensation beyond essential expenses may 
exploit the financial vulnerability of women and undervalue their physical and emotional 


labour involved in the surrogacy process. 


? Vashisth A. Surrogacy and women’s right in India. [ Jul; 2022 ]. 2020. https://lawtimesjournal.in/surrogacy-and- 
womens-right-in-india/ 
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Power Dynamics and Consent: Critics raise concerns about the power dynamics and potential 
coercion that may exist within familial relationships between the surrogate and the intending 
couple. The Act's focus on close relatives as surrogates may exacerbate these power 
imbalances, making it more difficult for the surrogate to freely provide informed consent 


without familial pressures or expectations. 


Limited Rights for Surrogates: While the Act aims to protect the rights and welfare of 
surrogates, some argue that it falls short in ensuring comprehensive protection. Surrogates may 
have limited control over their reproductive autonomy and may face challenges in asserting 
their rights or making decisions that directly affect their bodies and health during the surrogacy 


process. 


Gendered Assumptions: Critics argue that the Act reinforces traditional gender roles and 
norms by assuming that the surrogate must be a married woman with a child of her own. This 
perpetuates the notion that a woman's primary purpose is childbearing and limits the agency 
and choices available to women who may not fit within these prescribed norms. It's important 
to note that these concerns and critiques are raised to encourage a more nuanced discussion and 
further improvement in the regulation of surrogacy. The Act's intention is to strike a balance 
between safeguarding the rights and well-being of all parties involved in surrogacy 
arrangements, but ongoing scrutiny and revisions may be necessary to address potential gaps 


and ensure greater protection against exploitation". 
EMOTIONAL COMPLICATIONS 


The Surrogacy (Regulation) Act, 2021 recognizes that surrogacy can give rise to emotional 
complexities and seeks to address them to some extent. Here are some of the emotional 
complications that can arise under the Act. Surrogacy involves the surrogate mother carrying 
a child in her womb for a period of time, which may lead to emotional attachment between the 
surrogate and the unborn child. This attachment can create emotional complexities when it 
comes to relinquishing the child to the intending couple after birth. The Act acknowledges the 
potential emotional impact on the surrogate and emphasizes the need for informed consent and 


counselling throughout the process. 


10 Shambharkar MB: a critical analysis of the Surrogacy (Regulation) Bill. [ Apr; 2023 ];et al. 
https:/lawwallet.in/a-critical-analysis-of-the-surrogacy-regulation-bill-2020/ 2020 20:20 
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Intending Parents' Emotional Investment: Intending parents who have struggled with 
infertility or other challenges in conceiving may have high emotional expectations and 
attachments to the child born through surrogacy. The Act recognizes the importance of 
providing psychological support and counselling to the intending parents to navigate the 
emotional complexities associated with the surrogacy journey. Open communication and clear 
boundaries are crucial in surrogacy arrangements. The Act emphasizes the need for a well- 
defined surrogacy agreement that addresses the emotional aspects, expectations, and roles of 
all parties involved. It encourages open and honest communication between the surrogate, 


intending parents, and any other relevant individuals to minimize emotional conflicts. 


Psychological Counselling: The Act mandates that both the surrogate and the intending couple 
undergo counselling sessions before entering into a surrogacy agreement. These counselling 
sessions aim to ensure that all parties understand the emotional implications of surrogacy, have 
realistic expectations, and are prepared to navigate the potential emotional complexities that 


may arise during the process. 


Post-birth Support: The Act recognizes the need for post-birth support and counselling for 
the surrogate, intending parents, and the child. It highlights the importance of addressing any 
emotional challenges that may arise after the birth, such as postpartum depression, grief, or 


bonding issues, and ensuring appropriate support and counselling services are available. 


While the Surrogacy (Regulation) Act, 2021 acknowledges the emotional complications that 
can arise in surrogacy arrangements, it is important to recognize that emotional experiences 
can vary widely for individuals involved''. Emotional support, counselling, and clear 
communication are vital components to help all parties navigate these complexities and 


promote the overall well-being of everyone involved in the surrogacy process. 
THE 90 DAYS’ PERIOD UNDER SURROGACY ACT 2021 


The Surrogacy (Regulation) Act, 2021 introduces a 90-day waiting period as a significant 
provision within the legislation. This waiting period is applicable to the intending couple after 
the birth of the child through surrogacy. Here's an explanation of the 90 days' period under the 
Act. The purpose of the 90-day waiting period is to ensure a period of observation and bonding 


between the child and the intending couple after the birth. It allows time for the intending 


ll Behera S. A critical analysis of the Surrogacy (Regulation) Bill, 2020. [ Jul; 2022 ]. 2020. 
https://lexforti.com/legal-news/surrogacy-regulation-bill-2020/ 
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couple to establish a relationship with the child and assess their readiness and willingness to 


take on the responsibilities of parenthood. 


The Act specifies that the intending couple becomes the legal parents of the child born through 
surrogacy. However, the legal parentage is not automatically granted immediately after the 
birth. The 90-day waiting period allows for an observation period to assess the intending 
couple's commitment and ability to care for the child before legally recognizing them as 
parents. The waiting period also serves the best interests of the child by ensuring that the 
intending couple has sufficient time to provide care and support. It allows the child to establish 


a bond with the intending couple and assesses their suitability as parents!. 


The Act provides an opportunity for any dispute or disagreement that may arise during the 
waiting period to be resolved. If any dispute occurs, the Surrogacy Board will intervene and 
take appropriate action based on the best interests of the child. After the completion of the 90- 
day waiting period, the intending couple reaffirms their decision to take custody of the child. 
This reaffirmation signifies their commitment to assume parental responsibilities and provides 


legal recognition of their role as the child's parents. 


It's important to note that the 90-day waiting period under the Surrogacy (Regulation) Act, 
2021 is designed to ensure that the child's best interests are protected and that the intending 
couple is fully prepared and committed to taking on the responsibilities of parenthood. The 
waiting period allows for observation, bonding, and resolution of any potential disputes before 


legally recognizing the intending couple as the child's parents. 
SURROGACY AND LGBTQ+ COMMUNITY 


Surrogacy can play a significant role in family-building for individuals and couples within the 
LGBTQIA+ community. It provides an option for same-sex couples, single individuals, and 
transgender individuals to have biological children and experience the joys of parenthood. Here 


are some key points to consider regarding surrogacy and the LGBTQIA+ community: 


12 Surrogacy: outcomes for surrogate mothers, children and the resulting families-a systematic review. 
Sdderstr6m-Anttila V, Wennerholm UB, Loft A, Pinborg A, Aittomaki K, Romundstad LB, Bergh C. Hum Reprod 
Update. 2016;22:260—276. 
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1. Biological Parenthood: Surrogacy allows LGBTQIA+ individuals or couples to have a 
child who is genetically related to one or both parents. This is particularly important for same- 


sex male couples who may require the assistance of a surrogate mother to carry the pregnancy. 


2. Legal Recognition: Surrogacy can provide legal recognition and protection for LGBTQIA+ 
parents, ensuring their parental rights and responsibilities are acknowledged. Depending on the 
jurisdiction, legal processes may vary, and it is essential to navigate the legal landscape to 


ensure the rights of all parties involved”. 


3. Path to Parenthood: Surrogacy can provide a viable path to parenthood for LGBTQIA+ 
individuals or couples who may face challenges with infertility, reproductive health issues, or 
biological limitations. It offers an opportunity to build a family through assisted reproductive 


technology with the help of a surrogate mother. 


4. Emotional Considerations: Surrogacy, like any family-building process, can involve 
emotional complexities and considerations. LGBTQIA+ individuals or couples may experience 
unique emotional journeys, including addressing societal attitudes, coming out to their child, 
or navigating the involvement of the surrogate mother in the child's life. Emotional support and 


counselling can be valuable during this process. 


5. Legal Framework: It is important to understand the legal framework surrounding surrogacy 
within the specific jurisdiction in which individuals or couples reside. Laws and regulations 
related to surrogacy can vary significantly, and it is crucial to ensure that the process complies 


with legal requirements and safeguards. 


6. Support Networks: Joining LGBTQIA+ support networks, community organizations, or 
seeking guidance from professionals experienced in surrogacy can provide valuable 
information, resources, and a sense of community for individuals or couples considering 


surrogacy. 


It's important to acknowledge that while surrogacy can be a viable option for family-building 
within the LGBTQIA+ community, it may not be accessible or legally recognized in all 


countries or jurisdictions. It is crucial to research and understand the legal and social landscape 


13 India’s unregulated surrogacy industry. Shetty P. Lancet. 2012;380:1633-1634. 
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pertaining to surrogacy in the specific region or country where individuals or couples reside or 


plan to pursue surrogacy. 
CASE LAWS 


Surrogacy is a new conception and follows a clumsy procedure to give birth to a surrogate 
child. The system includes different parties from different places, not only which, there are 
chances of engagement of a number of interested persons and businessmen, who would like to 
make profit from marketable surrogacy. Commercial Surrogacy was rehearsed in large scale in 
India before the end of the present Act, especially for the benefit of the childless foreign 
couples, wherein huge quantum of financial deals was involved either directly or laterally. In 
this situation, there were the chances of exploitation of surrogate maters and violation of rights 
of surrogate children. In the absence of express legislation on the subject, Indian Judiciary has 
come in the van to cover those weaker persons involved in the system of surrogacy. The part 
of Indian Supreme Court in this respect has created the pathway for enactment of the Surrogacy 
(Regulation) Act, 2021 in India. A corner judgement relating to surrogacy in India is the Baby 
Manji Yamada vs. Union of India case. In this case, Baby Manji Yamada was a child born to 
an Indian surrogate mama for a Japanese couple who before a month of the child’s birth 
separated and the future of the child was left in dark. The natural father, Ikufumi Yamada 
wanted to take the child to Japan but the Indian legal frame wasn't favourable thus, also the 
Japanese government didn't permit him to bring the child back home. Eventually, the Supreme 
Court of India had to intermediate and the child was allowed to leave the country with her 
grandmother. This judgement has shaken the Indian council and has opened the door for 
enactment of express legislation to specify the legal confines of surrogacy in India. Thus, the 
donation of Indian Judiciary behind the enactment of surrogacy laws in India is no doubt 
estimable. The case of Baby Manji Yamada, decided by the Supreme Court of India in 2008, 
involved a surrogacy contract and raised important legal and ethical questions related to 


surrogacy. Here is an overview of the case and its significance: 


Baby Manji Yamada was born in 2008 as a result of a surrogacy arrangement in which a 
Japanese couple had entered into a contract with an Indian surrogate mother. However, during 
the surrogacy process, the intended parents divorced, and the child was left in a legal limbo 


since Japanese law required both parents to be recognized as legal parents for the child to obtain 


14 Baby Manji Yamada vs Union Of India & Anr (2008) 13 SCC 518 
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Japanese citizenship. The case brought attention to the complexities arising from international 
surrogacy arrangements and the need for legal clarity regarding the status and rights of children 
born through surrogacy. The Supreme Court of India held that the surrogacy contract in this 
case was valid, but it also highlighted the need for appropriate laws and regulations to address 
the legal issues and protect the interests of the child, surrogate mother, and intended parents. 
The court emphasized the significance of the welfare of the child as the paramount 
consideration. While the case did not provide comprehensive guidelines or regulations for 
surrogacy, it underscored the need for legal frameworks to govern surrogacy arrangements and 
protect the rights of all parties involved. It played a role in initiating discussions and eventually 
led to the drafting and enactment of the Surrogacy (Regulation) Bill, which was passed by the 


Indian Parliament and later became the Surrogacy (Regulation) Act, 2021. 


Interestingly, one can still claim that the Act adheres to the Universal Declaration of Human 
Rights, espoused in 1948 and ratified by India. Article 16.1 of the Declaration states that" men 
and women of full age without any restriction due to race, race or religion have the right to 
marry and have a family". The Indian bar, conscious of this, regards the right to propagate as 


an abecedarian bone 


For case, the Andhra Pradesh High Court honoured the civil rights to correctly include the 
freedom to reproduce and affirmed that" the right to reproductive autonomy" is inclusive under 
the" right to sequestration" in B.K. Parthasarthi v. Government of Andhra Pradesh. In the 
Navtej Singh Johar v. Union of India case!>, the Supreme Court of India unanimously declared 
that Section 377 was unconstitutional. The learned judges presiding on this case placard that 
to" attack" the LGBTQIA community on account of their sexual exposure is against the 
abecedarian rights to equivalency, freedom of speech, right to choose, and the right to quality. 
The LGBTQIA community was also assured to be entitled to equal legal rights and to be treated 
inversely in society without passing any smirch. In Karan Balraj Mehta & Anr.V. Union of 
India'® a solicitation was filed by Karan Balraj Mehta and Dr. Pankuri Chandra with Delhi 
High Court, challenging the expulsion of a single unattached man and a wedded woman having 
a sprat from surrogacy and requested the decriminalization of marketable surrogacy under 


supported Reproductive Technology (Regulation) Act, 2021 and Surrogacy (Regulation) Act, 


'S Navtej Singh Johar & Ors. v. Union of India. Writ Petition (Criminal) No. 76 of 2016. [ Jul; 2022 ]. 2018. 
https://indiankanoon.org/doc/1 19980704/ 
16 Case No. Writ Petition (Civil) No. 8448 of 2022 
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2021. The Petitioner Karan Mehta contended that it’s an individual choice of a single 
unattached man about having a child through surrogacy and they stand barred from using 
surrogacy as a reproductive option, which is discriminative and against the Constitution articles 
14 and 21. Thus, the right of protection of each and every occupant or existent to be liberated 
from unwarrantable legislative interruption into issues generally impacts a choice to bear or 


sire a sprat through surrogacy ca not be removed. 
PUNISHMENT UNDER SURROGACY ACT 2021 


The Surrogacy (Regulation) Act, 2021 includes provisions for offenses and penalties related to 


surrogacy. Here are some of the key punishments prescribed under the Act: 


Commercial Surrogacy: The Act strictly prohibits commercial surrogacy, where surrogacy 
arrangements involve any monetary transactions beyond the reimbursement of medical 
expenses and insurance coverage. Engaging in commercial surrogacy can lead to imprisonment 


for a term up to 10 years and a fine of up to Rs. 10 lakhs”. 


Abandonment of Child: If the intending couple or any other person involved in the surrogacy 
arrangement abandons the child born through surrogacy, they can face imprisonment for a term 


up to 10 years and a fine of up to Rs. 10 lakhs!*. 


Exploitation of Surrogate: Any person who exploits the surrogate mother, either through 
coercion, undue influence, or any other means, can be punishable with imprisonment for a term 


up to 5 years and a fine of up to Rs. 10 lakhs. 


Violation of Consent: If the intending couple or any other person violates the terms of the 
surrogacy agreement and fails to provide for the well-being of the surrogate mother and the 


child, they can face imprisonment for a term up to 5 years and a fine of up to Rs. 10 lakhs. 


Unregulated ART Clinics: Operating an assisted reproductive technology (ART) clinic 
without proper registration or not complying with the regulations specified by the Act can lead 
to imprisonment for a term up to 3 years and a fine of up to Rs. 5 lakhs. It's important to note 
that these punishments and penalties aim to deter illegal practices, prevent exploitation, and 


ensure compliance with the provisions of the Surrogacy (Regulation) Act, 2021. The Act is 


17 Section 38 of the Surrogacy (Regulation) Act, 2021. 
'8 Tbid 
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designed to protect the rights and well-being of all parties involved in surrogacy arrangements 


and establishes a regulated and ethical environment for surrogacy in India. 
CONCLUSION 


In conclusion, surrogacy is a complex and evolving practice that raises various ethical, legal, 
and social considerations. The Surrogacy Regulation Act of 2021 represents a significant step 
forward in addressing the issues surrounding surrogacy and providing a legal framework to 


regulate the practice. 


The Act aims to protect the rights and well-being of all parties involved in surrogacy 
arrangements, including the intended parents, the surrogate mother, and the child. It establishes 
guidelines for the eligibility and qualifications of intended parents, sets standards for the 
screening and selection of surrogate mothers, and outlines the legal rights and responsibilities 


of all parties throughout the surrogacy journey. 


By implementing comprehensive regulations, the Act seeks to prevent exploitation, coercion, 
and the commoditisation of women's bodies. It promotes transparency, accountability, and 
safeguards to ensure that surrogacy is carried out in an ethical and responsible manner. The 
Act also emphasizes the importance of informed consent, counselling, and adequate 


compensation for surrogate mothers, ensuring their well-being and protection. 


Furthermore, the Surrogacy Regulation Act recognizes the importance of the child's rights and 
interests. It establishes mechanisms for determining the child's parentage, ensuring legal 
protection and security for the child born through surrogacy. This includes provisions for the 
registration of birth, citizenship, and inheritance rights, ensuring that the child's best interests 


are upheld. 


However, it is crucial to recognize that surrogacy and its regulation remain topics of ongoing 
debate and discussion. As the practice continues to evolve, it is essential to monitor the 
implementation and impact of the Surrogacy Regulation Act, identifying any areas that may 


require further refinement or amendment. 


Ultimately, the Surrogacy Regulation Act of 2021 represents a significant milestone in 
addressing the complexities of surrogacy and establishing a legal framework to protect the 


rights and well-being of all parties involved. It is a step towards balancing the interests of 


ISBN: 978-93-95054-65-2 140 


Family Law in India — Growing with Modernity 


intended parents, surrogate mothers, and children, while promoting ethical practices and 


ensuring the dignity and autonomy of all individuals involved in surrogacy arrangements. 
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POSSIBILITIES AND LIMITATIONS IN ADOPTION UNDER HINDU 
ADOPTIONS AND MAINTENANCE ACT, 1956 AND JUVENILE JUSTICE 
(CARE AND PROTECTION OF CHILDREN) ACT, 2015- A COMPARISON 

Dr. A. Aswini* 
ABSTRACT 

The right to adopt a child and the right of every orphaned, abandoned and surrendered 
child to have a parent are inherent in the right to life guaranteed under Art. 21 of the 
Constitution of India. The Hindu Adoptions and Maintenance Act, 1956 and the Juvenile 
Justice (Care and Protection of Children) Act, 2015 regulate the law of adoption in India. 
The former is a religious centric legislation, applicable to Hindus, while the latter is a 
secular law, uniformly applicable to all. There are certain over lapping between personal 
law and the secular law dealing with the same subject matter, ‘adoption of children’. In 
this backdrop, the author tries to highlight the possibilities and limitations in adoption 
under HAMA, 1956 and Juvenile Justice (Care and Protection of Children) Act, 2015 
read with JJ Regulations, 2022. 


Key words: Adoption, Juvenile, right to life. 
INTRODUCTION 


“Adoption comes from the heart, but the adoption process comes from the law. You should 
follow your heart but be sure you also follow the law”- Iriana O Rear! 

Parenting is a beautiful word signifying an emotional bondage between parent and the child. It 
is a compendium of privileges, rights, duties and responsibilities. Begetting a child in natural 
course, due to certain reasons, does not occur and such eventualities drive parties to resort to 
Adoption of a child. Adoption is a process whereby a child’s affiliation with its genitive family 
is severed and affiliation to a new family, called adoptive family, is created. Adoption 
establishes parent-child relationship between persons not biologically related. Adoption may 
be of three types — in-family, in-country and inter-country. In-family adoption, as the very 
name suggests, is adoption taking place within the family where the giver as well as the taker 


are related through blood. In-country adoption signifies adoption of a child belonging to one’s 


* Dr. A.Aswini, Assistant Professor, Dr.Ambedkar Global Law Institute, Affiliated to Sri Venkateswara 
University, Tirupati. 
! www.wiseoldsayings.com ; www.bestquotesandproverbs.com 


ISBN : 978-93-95054-65-2 142 


Family Law in India — Growing with Modernity 


own country and inter-country adoption refers to adoption of Indian children by foreign 
nationals. 

In India, adoptions are governed by two legislations, namely the Hindu Adoptions and 
Maintenance Act 1956 (herein after referred shortly as HAMA 1956) and the Juvenile Justice 
(Care and Protection of Children) Act, 2015 (herein after referred shortly as JJ Act 2015). The 
former is a religion affiliated law, applicable to only Hindus and the latter is a secular law, 
applicable to all Indians, including Hindus, irrespective of religious affiliation. The effect is 
that a Hindu can adopt either under the HAMA 1956 or according to JJ Act 2015. The present 
paper? highlights the significant features of these two pari-materia legislations through a 
comparative lens. The paper is divided into three segments namely Adoption under the HAMA 


1956 and adoption under the JJ Act 2015 and a comparative study of both. 


Part I - Adoption under the HAMA 1956 
Adoption, among Hindus, has been a well-recognised practice since Vedic times and is a 
widely prevalent social custom among the Hindus. Post-independence, the Hindu Adoptions 
and Maintenance Act, 19563 has been enacted to amend and codify the law relating to Adoption 
and maintenance among Hindus. All Hindus, irrespective of their affiliation to different 
schools, castes and communities, are brought under single legislation. An adoption made in 
contravention of the provisions of the Act shall be void.* The Act diluted the religious character 
and gender bias that existed under classical Hindu Law? to a great extent. Under this Act, the 
requisites of a valid adoption, in nut shell, are®- 

e Any Hindu, male or a female, who is of sound mind and is a major has the capacity to 

take a son or daughter in adoption. 
e A bachelor, a divorcee, a widower, a spinster, a widow can take a son or daughter in 


adoption, subject to other conditions prescribed under the Act. 


> The present paper is based on the research study made by the author titled ‘Legal Paradigms of Alternate 
Parenting in India — A Critical Study’, for the award of Ph D. 

3 Adoptions and Maintenance are two different issues codified under a single Act. 

48.5 of HAMA 1956 

5 Adoption was primarily religious oriented and patriarchal in nature. It was motivated to confer spiritual benefit 
to the deceased ancestors, to continue the family line, to promote family reputation and to inherit the family 
properties. It was specifically male-centric in the sense that adoption was related exclusively to the male Hindu 
relegating the woman and girl child to a secondary position. A woman was not entitled to give nor to take a child 
in adoption and a girl child was never be given or taken in adoption. A widow’s limited power of adoption of a 
son was conditioned ‘for’ and ‘on behalf of’ her predeceased husband, according to the doctrine of ‘Relation 
Back’. 

® Sections 6 to 11 prescribe various conditions for a valid adoption. 
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e If he or she is married and the marriage is subsisting, he or she cannot adopt except 
with the consent of the other spouse. However, the consent can be dispensed with if the 
other spouse (i) has ceased to be a Hindu; or (ii) has renounced the world; or (iii) has 
been declared to be of unsound mind by a competent court. 

e No person except the father or mother or the guardian of the child shall have the 
capacity to give the child in adoption.’ 

e Jfa sonis to be adopted, the adoptive parents should not have a Hindu son or son’s son 
or son’s son’s son living at the time of adoption. 

e Similarly, if a daughter is to be adopted, the adoptive parents should not have a Hindu 
daughter or son’s daughter living at the time of adoption. 

e Ifasingle male Hindu wants to adopt a girl child, the adoptive father should be 21 years 
older than the child. 

e This rule applies mutatis mutandis for adoption of a male child by a single female 
Hindu. 

e A Hindu child alone is to be adopted. 

e The adopted child shall not be given away in adoption by adoptive parents. 

e The child, who is abandoned or whose parentage is not known, is treated as a Hindu 
child provided the child is brought up as a Hindu by institutional guardians.® 

e The child should be unmarried and below 15 years of age, unless custom otherwise 
permits. 

e Performance of Datta homam shall not be essential to the validity of adoption.” 

e A valid adoption shall not be cancelled by adoptive parent/s nor the adopted child can 
renounce adoption and go back to the family of his or her birth. !° 

e Registration of adoption is not mandatory. Non-registration of adoption does not render 
an adoption invalid; but it gives a legal presumption that the adoption is made in 
compliance with the provisions of the Act.!! 

e Any payment, taken or given, in the process of adoption is an offence punishable with 


six months’ imprisonment or with fine or with both. !? 


7 Section 9 of HAMA 1956 

8 Section 2 (1) (bb) of HAMA 1956 
° Proviso to Section 11 HAMA 1956 
10 Section 15 HAMA 1956 

1 Section 16 HAMA 1956 

Section 17 HAMA 1956 


ISBN: 978-93-95054-65-2 144 


Family Law in India — Growing with Modernity 


Despite these progressive changes, it is still more or less ‘parent-centric’ and ‘need-based’. The 


noble idea of giving a home to homeless child is not the primary intent of the Legislature. 


Part II - Adoption under Juvenile Justice (Care and Protection of Children) Act, 2015 
Since 1960s, the concept of adoption has undergone a radical change. Many internal and 
external developments impelled the need for a secular law of adoption in India to govern and 


regulate in-country and inter-country adoptions. 


Factors contributing for JJ Act 2015 


Internally, the personal laws of Muslims, Christians and Parsees who constitute a considerable 
segment of Indian population do not recognise adoption. In cases of voluntary adoptions by 
non-Hindus, the rights of adopted child are not protected under their personal laws. In Phillips 
Alfred Malvin v. Y.J. Gonsalves, Judiciary has highlighted the need for a secular law by observing 
that ‘the right to adopt is inherent in the right to life guaranteed under Article 21” of the 
Constitution of India’. 


At national level, the shocking episodes of child trafficking in the name of adoption for the 
purpose of camel race, forced marriage, sex work and slavery came to light. These were 
highlighted by public spirited individuals like Lakshmi Kant Pande which aroused the 
conscience of the Apex judiciary and the Law Commission of India. An imminent need for a 
law to regulate inter-country adoptions was deeply felt. Judicial guidelines were framed in 
series of Lakshmi Kant Pandey v. Union of India cases (1984!*; 1986!5; 1987!°; 1992!) and 
the Law Commission gave its Report 153 of 1994!8, Nevertheless, many foreigners genuinely 
desired to adopt Indian children but they were invalidated by foreign courts due to conflict of 


law situations. 


During the same period, the child rights movement evolved and elevated the status of adoption 


to a higher pedestal from ‘parent-centric’ to ‘child-centric’. Adoption has come to be seen as a 


13 AIR 1999 Ker 187 
14 ATR 1984 SC 469 
'S AIR 1986 SC 272 
'6 AIR 1987 SC 232 
17 ATR 1992 SC 118 
'8 Report 153 of Law Commission of India on Inter-country Adoptions (1994) 
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‘rights-based’ institution and it is the right of every child to have a family and the right of every 
Orphan, Abandoned and Surrendered child (shortly called as OAS Child) to have an adoptive 
family. The ‘best interests of the child’ is evolved to be the guiding factor in determining the 


cases of adoption. 


Thus, the need for a codified secular law for India to promote in-country adoptions by all 
religious communities and to regulate inter-country adoptions has seen many legislative 
initiatives. Adoption of Children Bill (1955), National Adoption Bills (1972 and 1978) and 
Adoption of Children Bill (1980) were drafted but did not see the light of the day. Finally, the 
Juvenile Justice (Care and Protection of Children) Act, 2000 was passed and the same was 
replaced with the Juvenile Justice (Care and Protection of Children) Act, 2015 which is the 
present law of the land governing both in-country and inter-country adoptions till date. All 
Indians, irrespective of their religious status, who want to adopt a child can now adopt under 
the JJ Act, 2015. Hindus have two legal avenues of adoption, one under HAMA 1955, their 
personal law and another under JJ Act 2015, secular law. 


The salient features and the requisites for a valid adoption under JJ Act 2015 
e The Central Adoption Resource Agency (CARA) is the designated nodal agency to co- 


ordinate the entire adoption process under the Act and its latest Guidelines (2017) 
issued in line with Hague Convention on Inter-country Adoptions 1993 forms the basic 
document on national law of adoption in India. 

e [tisa secular law applicable to all Indians. Christians, Muslims, Parsis, Jews can adopt. 
Even Hindus can adopt according to JJA. Two parallel legislations for Hindus. 

e It is child-centric with a noble vision of placing the orphan, abandoned and the 
surrendered children in suitable homes in tune with India’s commitment to Convention 
on the Rights of the Child and the Hague Convention on Inter-country adoptions. 

e Religion of the adoptive parents and of the child is immaterial. 

e Both in-country as well as inter-country adoptions are permissible. 

e The PAPs shall be physically fit, financially sound, mentally alert and highly motivated 
to adopt a child for providing a good upbringing to him.!” 

e No child shall be given in adoption to a couple unless they have at least two years of 


stable marital relationship. 7° 


19 Section 57 (2) JJ Act, 2015 
0 Regulation 5 (3) CARA 2017 
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e The minimum age difference between the child and either of the prospective adoptive 
parents should not be less than twenty-five years.”! 

e JJ Act permits multiple adoption. Existence of a biological son or daughter is not a bar 
to adopt another son or a daughter.” 

e A couple can have up to 3 children, both biological and adopted; There is no such limit 
if they want to adopt special children.” 

e It involves multi-layered procedures. Starts with registration in CARINGS, passes 
through home study report, child referral, parent-child matching, pre-adoption foster 
care and ends with adoption order issued by the Court. It is followed by post-adoption 
monitoring also in the best interest of the child. Pre-adoption foster care and post 
adoption follow up are inbuilt institutional mechanism under JJA 

e Cross gender adoption is permissible only to a single woman. She can adopt a child of 
any gender.” 

e A single male shall not be eligible to adopt a girl child.” It is a ‘Girl child protective’ 
measure. 

e Adoption by step parent is permissible.*° In family adoption is also permissible.’ 

e A child which is legally free for adoption upto 18 years is adoptable.”® 

e Incase of mal adjustment, adoption is revocable. 

e Registration is compulsory. 

e Punishments are stronger and everyone involved is punishable.” 

e All applications to the court for adoption shall be routed through specialised agency 
which will initiate home study report, child study report, pre-adoption foster care and 


facilitate the prospective adoptive parents to get adoption order from the court. 


The Aspects in which JJ Act is a better Law 
e JJ Act is more Child-Centric and permits Multiple-Adoptions 


e JJ Act ensures ‘Best Interest of the Child’ 


21 Regulation 5 (6) 

2 Regulation 5(2) CARA 2017 

3 Regulation 5(8) 

4 Regulation 5 (2) (b) 

25 Regulation 5 (2) (c) CARA 2017 and Section 57 (4) JJA, 2015 
6 Regulation 52 

27 Regulation 4 (b) 

8 Regulation 4(a) 

? Sections 80 and 81 JJ Act, 2015 
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e JJ Act permits all kinds of Adoptions 
e JJ Act mandates Foster Care and Follow-Up 
e JJ Act insists for strict monitoring of Adoption Procedure and strong Penal Sanctions?’ 


e JJ Act mandates Registration 


In all the above aspects, it is a noticeable that JJ Act is comparatively more streamlined, liberal, 
child-friendly and child-protective than HAMA. In contrast, HAMA has some edge over JJ 
Act. 


The Aspects in which HAMA is a better Law 
a. Most of the Adoptions are In-family Adoptions 
b. Simpler Procedure 
c. Nocombined age criteria for Eligibility for PAPs 
d. Absence of Foster Care Hassles 
SUGGESTIONS 
Despite the existence of two legislations to govern adoption in India, both suffer from certain 


drawbacks. They need immediate attention. 


Main draw backs of JJ Act and HAMA that need immediate legal attention. 

1. Though 1400 Children Homes (Government and NGO) and Specialised Adoption 
Agencies (SAA) are functioning in the country as per government records, it is the 
version of adoption agencies that there is shortage of adoptable children compared to 
number of applicants for adoption. It is also an undeniable fact that while millions of 
orphans and abandoned children are languishing without home, non-availability of 
children legally free for adoption is a misnomer. This paradox arises because many 
children have crossed the preferable age for adoption or may be having health problems 
which act as barriers for social preference to adoption. 

Suggestion: Adoption procedure must be made simple and quick. 

2. JJ Act does not attract more adoptions as it does not remove the apprehension of people 
relating to uncertain inheritance rights to the adopted child. Because, neither Muslim 
nor Christian Laws of Inheritance mentions adopted child as an heir. This lacuna may 


result in conflict with personal law. 


30 Sections 71, 80, 81, 82 JJ Act, 2015 
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Suggestion: A clause is to be inserted in S.63 as a proviso or as an explanation. 
. Procedure involves delay and multiple stages. Statutory limitations of time for each 
stage are not followed by adoption agencies. 


Suggestion: Erring adoption agency must be seriously monitored by CARA 


. Under HAMA, even the adopted child cannot renounce his or her status and return to 


the family of his or her birth goes against the welfare of the child. There are many 
situations wherein the adopted child is not being treated properly and being abused due 
to various reasons. The Parliament neither takes into account such situation nor 
provides any way out for the child. 

Suggestion: There is a need to add a proviso to S. 15 to address this anomaly. A child 
adopted during minority may be given an option to repudiate it on attaining majority 
on ground of ill-treatment subject to certain safety nets made in favour of adoptive 


parents. A just law should do justice to both sides. 


CONCLUSION 


It is revealing that both the enactments with their own strength and limitations govern the law 


of adoption in India. In Shabnam Hashmi v. UOI (2005), the adoption made by the petitioner 
under JJ Act was challenged. The Apex Court held that ‘Right to adopt a child u/JJA would 


prevail over all other personal laws.’ Now u/ JJA, willing Muslims, Parsees and Christians can 


take benefit by following CARA procedure. 
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CHALLENGES OF SURROGACY AS AN ALTERNATE CHANNEL FOR 
PROGENY PROCREATION — A PERSEVERED INTROSPECTION 


Dr. D Ganesh Kumar! 
Ms. Saloni Das? 


ABSTRACT 
Right to motherhood is the most cherished right that a woman attains and enjoys. Woman 
attains perfection of her life through motherhood. Compelling a woman to procreate children 
through surrogacy against her wish and will is not violation of her right. However, when a 
woman is unable to procreate children due to barren or for any other reason, be it, due to ill 
health or some medical complication in her reproduction system, in such circumstances being 
despised as motherless was unbearable and hellish, particularly in male dominated primordial 
Indian society and continues and prevails in some segments of the society. Many couple in this 
society are deprived of this heavenly bliss for various reasons. Infertility is one of the most 
highly prevalent medical problems and the candid root cause of vice accusations against 
woman. As an alternative, adoption had its own scrunch and scorches carrying its own legal 
complications and implications. Moreover, adoption is not an accepted practice in most of the 
conservative upper elated societies, who prefer and prioritize to have their own progeny rather, 
instead of having an adopted child. Therefore, scientific, and medical advancement in the 
technology was the only ray of hope and surrogacy proved to be an alternative for those who 
are barren and are craving for offspring. In such circumstances ‘Surrogacy’ became a ‘Supreme 


Savior. 


The present paper conjures and attempts to ponder upon the problems, challenges, and the dicey 
situations of the parties to surrogacy in family relation perspective. The paper also analyses the 
provisions of the ‘Surrogacy (Regulation) Act, 2021’ pending before the central legislature 
which has set forth many safeguards imposing an embargo upon commercial surrogacy, yet 
encouraging altruistic surrogacy, albeit not free from scorn and criticism. A passing reference 


was also made to ‘adoption’ in the act, encouraging adoption, suggesting it to be free from all 
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obstacles. The author also has tried to discuss the ramification of the family relations post 
surrogacy in this paper. 


Keywords: surrogacy, legislation, umbilical cord, medical advancement, family relation 


INTRODUCTION 


It has often been observed that a lot of couples or individuals are not capable of procreation 
and therefore, adopt a child instead. However, a lot of couples prefer surrogacy as well. “When 
one or more intended parents engage with a third party to carry their child to term and give 
birth on their behalf, this procedure is known as surrogacy.” The word ‘surrogate’ originates 
in Latin ‘surrogatus,’ the past participle of ‘surrogare’, which in essence, means a substitute 


or replacement, a person appointed to act instead of another. 


Surrogacy is a technique where a woman agrees to lend her womb to a barren woman for 
procreating a child for that barren woman, either gratuitously or non-gratuitously, i.e., either 
with or without consideration. ‘Surrogacy’ proves to be a boon as a facilitator for having a 
child of their own gene through the husband’s/wife’s sperm/ovum, for such childless couple. 
However, this facility of procreating children carries with it, its own malady, proving to be a 
bane for the surrogate mother, and in some circumstances, even for the biological mother, for 
whom the surrogate mother has acted as a surrogate. Surrogacy is an assisted reproductive 
technology in which a woman carries pregnancy for another couple. Commercial surrogacy 
was acceptable in India and it is an agreement benefiting both the contracting-parties i.e., the 
surrogate mother who has agreed for the monetary/financial vouch made by the intending 
parents for their own progeny. Initially, it proved to be lucrative for both the parties. But over 
a period, due to lack of fairness, transparency, accountability amongst the parties and a dearth 
of proper legislation, both ‘surrogate mothers’ as well as ‘progeny intended parents ‘were 
exploited by the middlemen and commercial agencies, culminating in the enrichment of these 
middlemen, commercial agencies, and their henchmen. 

However, this method of procreating children is very expensive, and is not cost effective and 
is not to the reach of every couple craving for children. Further this field of medical science is 


still a grey area and is turbulent and there is no settled comprehensive legislation in this arena 


3 Law Commission of India, 228" Report on Rights and obligations of parties to a surrogacy, as well as the need 
for legislation to regulate clinics that use assisted reproductive technology (August, 2009). 
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to redress the grievances, challenges and provide an appropriate solution. Further it carries with 
it many legal complications and raises many queries. For instance, 

1. What, if the surrogate mother claims a right over the child after severing the 
umbilical cord? Can the surrogate mother exercise any right over the child after 
severing the umbilical cord? 

2. In India, as of now commercial surrogacy is not permitted legally but permits 
philanthropic surrogacy. 

3. What, if any injury is caused to the fetus in the surrogate mother’s womb, due 
to the callous, negligent attitude of the surrogate mother. Does the surrogating 
couple have any remedy? 

4. Is there any remedy if the reckless attitude of the surrogating couple (couple 
intending to have children through surrogacy) culminates in injury to the 
surrogate mother, proving detrimental to the life and health of the surrogate 
mother? 

5. What is the Impact of surrogacy on family life of surrogate mother and the 
surrogating mother and on the matrimonial relations in the maiden home and 


with their spouse? 


“Surrogacy is persistently illegal in many nations across the world, especially Western nations, 
due to ethical and religious reasons. These include Spain, France, Germany, Norway, Sweden, 
Finland, Italy etc.” By preventing Italians from voting to modify the legislation in 2005, the 
Catholic Church and the Catholic bishops were one of the major drivers behind Italy's ban on 
surrogacy. Countries like Thailand, India, Nepal, and Mexico have changed from a more 
permissive to a more restrictive approach towards surrogacy due to the increasingly dangerous 
circumstances brought on by a rapid increase in surrogacy over a short period of time and a 


lack of strong reign or control and security for surrogates and children.” 
Concept of Surrogacy 


The form of surrogacy affects the genetic connection between the kid and the surrogate. In a 


surrogacy relationship, the intended parents and the surrogate agree that the latter will carry 


4 Cornell Law School. International Human Rights Policy Advocacy Clinic and National Law University, Delhi, 
"Should Compensated Surrogacy Be Permitted or Prohibited?" (2017). Cornell Law Faculty Publications. 1551. 
http://scholarship.law.cornell.edu/facpub/1551 (Last visited on 16'* Nov 2022) 

5 Ibid 
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the child to term and cede parental rights to the latter. This system involves middlemen such 
as matching agencies that correlate surrogacy agreements and pair intended parents with 
surrogates, medical experts who carry out medical operations and offer medical consultancy, 
and attorneys. The lawyers shall provide legal advice and other legal services relating to 
surrogacy agreements. There are basically two kinds of surrogacy arrangements in general. 


These are: 
Traditional Surrogacy or Genetic Surrogacy 


In this type of arrangement, one uses the surrogate’s own egg(s) and the predetermined father’s 
sperm or that of a predetermined male donor.® The surrogate must be artificially inseminated 
with a female. This procedure creates a biological link between the surrogate and the child 


since it uses the surrogate's egg(s). 
Gestational Surrogacy 


An arrangement known as gestational surrogacy entails implanting embryos made with the 
intended mother's eggs or those of a preset female donor and fertilized with the intended father's 
sperm or those of a predefined male donor.’ This procedure is performed using in vitro 
fertilization (IVF) technology, which had its first successful test in 1978. A woman's ovaries 
are removed for in vitro fertilization, which involves fertilizing the eggs with sperm in a 


laboratory. The fertilized eggs (or embryo(s)) are then transferred into the surrogate’s uterus.® 
Domestic vs. International Surrogacy 


Surrogacy is an ART (Assisted Reproductive Technologies) process that is practiced all across 
the world. However, plenty of countries have strict regulations for this procedure. Therefore, 
depending upon the place in which a person or a couple lives, a choice has to be made between 


the two kinds of surrogacy: domestic surrogacy and international surrogacy. 


A person’s choice between domestic and international surrogacy depends upon the domestic 
laws and regulations of a country in which he or she lives in. If the country of a person permits 
surrogacy and regulates it properly, completing domestic surrogacy becomes typically cheap 


and safe. This type of surrogacy enables the intended parents and surrogates to interact 


€ Joseph F. Morrissey, Surrogacy, “The Process, the Law, and the Contracts” (2015). 
7 Mayo Clinic Staff, In vitro fertilization (IVF) 
8 Supra note 4 
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professionally, get to know one another, and most importantly, keep in touch throughout the 
surrogacy process. Domestic surrogacy further eradicates the legal issues that might come 


along while bringing a baby born in a foreign country back to the country of the parents. 


However, if the country in which the intended parents live does not allow or restricts surrogacy, 
it is prudent for the intended parents to go for international surrogacy in a country which has 
surrogacy-friendly laws. This would make the process safer and easier for all the parties. Thus, 


the intended parents can choose a country like the United States for the purpose of surrogacy. 
Agency and Independent Surrogacy 


During an agency surrogacy, intended parents and surrogates work with a surrogacy service or 
any entity from the beginning to the start to the end of their surrogacy cycle — i.e., from initial 
screening and matching to interaction mediation of contact to reimbursement and parenting 
finalization.’ Meanwhile in the case of an independent surrogacy, the intended parents and 
surrogates by and large work only with a surrogacy lawyer and a fertility clinic to complete 


their surrogacy procedure. !? 


When the intended parents and the surrogate have not yet discovered the ideal match, they 
typically work with a reputable surrogacy service to do so. An advantage of having a surrogacy 
agency is that it can take care of most of the aspects of handling surrogacy since the intended 
parents and surrogates may not be comfortable with it. As a result, the agency handles the 


majority of the duties. 


The intended parents may feel more at ease, though, if they are working with a surrogate they 
know in person (often some friends or any family member), and they won't need the mediation 
services provided by any surrogacy organization. Since the parties will already be paired, they 
may just require a surrogacy lawyer to deal with the legal aspects and a fertility clinic for 


surrogacy medical aspects. 


Commercial Surrogacy 


° Types of Surrogacies | Surrogate.com, Surrogate.com 
1 ibid 
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A surrogacy arrangement involves a contract for the surrogate to be artificially inseminated, 
carry fetus to term, and relinquish her parental rights over the child once born.'! In many 
countries, surrogacy is legally recognized only if it is non-commercial or “altruistic”.!* In non- 
commercial agreements, the intended parents may cover the surrogate's pregnancy-related 
costs but may not pay the gestational woman any additional fees for her services as a 
surrogate.'? Given the time commitment and physical sacrifices necessary for delivery, 


surrogacy is naturally uncommon and only used in noncommercial situations. 


To undertake the emotional and physical sacrifices required through surrogacy, all surrogates 
arguably must exhibit altruism, which is defined as unselfish care or dedication to the wellbeing 
of others. Some of the services and fees that may be applicable to altruistic surrogacy 


arrangements are: 


(i) Medical expenditures for artificial insemination or embryo transfer, fertility 
treatments, and delivery costs 
(i1) Donation costs if sperm or eggs need to be donated 
(iii) Lawyer fee 
(iv) | Counseling expenses 
(v) Agency fees 
(vi) Any additional fees, including maternity clothing and travel costs to transport her 
to and from appointments etc.!* 
Commercial or compensatory surrogacy is an alternative to altruistic surrogacy, where the 
surrogate receives just compensation for her time, effort, sacrifices, and the physical, mental, 
and emotional hardships she experiences during the surrogacy process.'° In other words, the 


surrogated mother is compensated for her services beyond reimbursement of medical expenses. 


Surrogacy in India — Important Milestones 


! Jennifer Rimm, “Booming Baby Business: Regulating Commercial Surrogacy in India”, (University of 
Pennsylvania Journal of International Law 1435) (2009). 
? Altruistic Surrogacy — Surrogacy arrangements where the surrogate does not receive compensation for her 
services 
3 Amy Larkey, “Redefining Motherhood: Determining Legal Maternity in Gestational Surrogacy Arrangements”, 
51 Drake L. Rev. 605 (2003). 
* ibid 
5 What is Commercial Surrogacy? | Surrogate.com, Surrogate.com, https://surrogate.com/about-surrogacy/types- 
of-surrogacy/what-is-commercial-surrogacy” (Last visited on 12™ Nov 2022) 
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Surrogacy has been a popular concept in modern Indian society. Until 2015, India used to be 
one of the major destinations for intending parents the purpose of commercial surrogacy across 
the world. This practice by intended parents has often been termed or described as “fertility 
tourism” or “reproductive tourism”. There are several reasons as to why these intended parents 
travel to another country for the purpose of having a surrogate child. The major reason behind 
taking such move is that there are often a set of prohibitions and restrictions on the use of 
reproductive technologies within their domestic environment or country.'© Furthermore, the 
demand for fertility services from other nations is generally because they provide these services 
at relatively cheaper rates and the governmental regulation within these countries is pretty 
mediocre in nature on top of the fact that these countries provide treatment options which have 
been prohibited in their country.'” In India, the clinics have generally charged patients between 


$10,000 and $28,000 for the complete package. 


The surrogacy market has therefore been concentrated across developing countries in the world 
including India, They may provide surrogacy programmers at reduced rates and serve wealthy 
countries like the United States because they have access to modern technology and competent 


workers. !® 


India has been one of the most popular destinations for international surrogacy around the 
world. But this is no longer the case since 2015. The Govt. of India passed a new regulation on 
the surrogacy process making it illegal for foreign intended parents to complete a surrogacy in 


India.!? 


The laws pertaining to any matter varies from one place to another. Similarly, the laws 
regulating surrogacy varies from one country to another. These variations largely exist because 
of the moral and ethical issues surrounding this subject across various nations because of their 
approach. One country may consider surrogacy as normal. On the other hand, another country 


may consider it as immoral. 


€ Todd Krim, “Beyond Baby M: International Vision on Gestational Surrogacy and the Demise of the Unitary 
Biological Mother,” (1996) 

7 June Carbon & Paige Gotham, “Markets, Subsidies, Regulation, and Trust: Building Ethical Understandings 
into the Market for Fertility Services” (2006) 

8 Usha R. Sheron, Crossing Bodies, “Crossing Borders: International Surrogacy Between the United 

States and India”, 39 CUMB. L. Reva 15 (2008). 

°? The Guardian (2015), https://www.thegurdian.com/world/2015/oct/28/india-bans-foreigners-from-hiring- 
surrogate-mothers (Last visited on 14"" Nov 2022) 
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Prior to 2015, India was a popular travel destination due to a variety of characteristics, 
including high-quality medical treatment, doctors with Western training, and affordable 
medical costs in comparison to other nations.” Another major reason behind the popularity of 
India with respect to surrogacy was the absence of laws governing reproductive technologies.”! 
Because of this, the Ministry of Health and Family Welfare and the Indian Council of Medical 
Research developed rules for Accreditation, Supervision and Regulation of ART Clinics in 


India after understanding the necessity to control surrogacy in India.” 
Constitutional Aspect 


As in the case of Hema Vijay Menon v. State of Maharashtra”, the courts recently built a solid 
framework to ensure that not only the child's rights but also the mother's needs are met. The 


Bombay High Court made the following observations in the current case:”* 


"A women cannot be discriminated as far as maternity benefits are concerned, only 
underground that she has obtained the baby through surrogacy. Though the petitioner did not 
give birth to the child, the child was placed in the secured hands of the petitioner as soon as it 
was born. A newly born child cannot be left at the mercy of others. A maternity leave to the 
commissioning mother like the petitioner would be necessary. A newly born child needs 
rearing and that is the most crucial period during which the child requires the care and attention 
of his mother. There is a tremendous amount of learning that takes place in the first year of 
baby’s life that the baby learns a lot too. A mother, as already stated herein above would include 
a commissioning mother or a mother securing a child through surrogacy. Any father 
interpretation would result in frustrating the object of providing maternity leave to a mother 


who has begotten the child". 


It has been held that “To distinguish between a mother who bears a child through surrogacy 
and a natural mother who gives birth to a child, would result in insulting womanhood and the 


intention of women to bring up a child gotten through surrogacy, as her own. A commissioning 


20 Mike Celizic, “More and More Couples Finding Surrogates in India,” 
http://www.msnbe.msn.com/id/23252624/” (Last visited 12 Nov 2022) 

21 Supra note 18, June Carbone & Paige Gottheim, at 524 

2 “Indian Council of Med. Research & Nat Aca. of Med. Sci., NATIONAL GUIDELINES FOR 
ACCREDITATION, SUPERVISOR AND REGULATION OF ART CLINICS IN INDIA” 

23 Judgement dated 22 July 2015 of this Court (Coram: Smt. Vasanti A. Naik & A.M Badar, JJ) in Writ Petition 
No.3288 of 2015. 

24 Mrs. Amisha Girish Ramachandani v. The Divisional Manager (Personnel Branch) Mumbai CST & Ors, Id. at 
para 7, 2016 SCC Online Bom 
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mother like the petitioner would have the same rights and obligations towards the child as a 
natural mother. Motherhood never ends on the birth of the child and the commissioning mother 
like the petitioner cannot be refused paid maternity leave. A women cannot be discriminated, 
as far as maternity benefits are concerned, only on the grounds that she has obtained the baby 


through surrogacy.” 


One of the elements of Article 21 of the Indian Constitution is the right to reproductive 
autonomy. One can find it difficult to see why the state should act as a middleman between a 
woman who wants to be a surrogate and the commissioning party by placing constraints on it, 
such as the requirement that a woman can only be a surrogate once in her lifetime. By extending 
this reasoning, it may be respectfully argued that women should be free to choose if and how 
often they want to be a surrogate, in collaboration with their doctors. The surrogacy act adopts 
a narrow definition of the family and overlooks other definitions that are becoming accepted 


in this nation's constitutional doctrine.”° 


Law Commission Report 


The moral and legal element of Surrogacy was elucidated and elaborated by the Law 
Commission’s 228" Report at para 1.8, very succinctly explains moral issues involving 
surrogacy: 
The moral problems with surrogacy are quite evident, but they are also startling. This 
includes the criticism that surrogacy exploits underprivileged women in developing 
nations who sell their bodies for cash, weakens the relationship between the mother and 
child, interferes with nature, and leads to the commoditization of the kid. Sometimes, 


psychological factors could prevent a surrogacy arrangement from being effective.” 


235 Dr. Mrs. Hema Vijay Menon v. State of Maharashtra, 2015 SCC Online Bom 6127, “It relied on Rama Pandey 
v. Union of India and Others July 2015, In Dr Mrs. Pooja Jignesh Doshi v. The State of Maharashtra in writ 
petition no. 1665 of 2015 dated 03-07-2019, the Bombay high court held that the parents who lent the ova and 
sperm would be entitled to maternity and paternity leave”; K. Kalaselvi v. Chennai port Trust 2013; PR. 
Radharamani v. State (www.indiankannon.org), (Last visited on 3 Nov 2022); K. Abhirami v. Assistant Elementary 
School (2015), available at https://indiankanoon.org/doc/175035884/ (Last visited on 12" Nov 2022) 

26 The Supreme Court in Justice K S Puttaswamy and others v. Union of India 2017, para 157 recognized “the 
right to sexual intimacy as a core component of the right to privacy. Based on this framework the Supreme Court 
in Navtej Johar v. Union of India, 2018 para 240 not only struck down the draconian section 377, IPC but also 
observed that the way individual used to exercise 2020 (1) 29 the vision of the family under this Bill is traditional, 
orthodox, outdated and retrograde by confining it to hetero patriarchy and caste purity. Finally, the 2021 Act makes 
a selling or buying the embryo or gamut’s for surrogacy as cognizable, non-bailable and non-compounding offence 
and prescribes the punishment of 10 years imprisonment and a fine up to 10 lakh rupees for it this provision is in 
accord with several international conventions and declaration”. 

27 Supra 111, at Para I (1.8). 
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The expansion of assisted reproductive technology (‘ART’ in short) techniques reflects the 
realization that infertility as a medical illness poses a significant barrier to couples’ overall 
wellness and cannot be ignored, particularly in a patriarchal society like India. Only when a 
woman gives birth to a child is she valued as a wife, as this validates her husband's sexual 
potency and ensures the continuation of the family line. As stated by certain authors: The child 
builds the parents socially while the parents build the child biologically. However, a problem 
arises when the parents are unable to conceive the child using standard biological methods. 
Given that relationships with kin and family are based on offspring, infertility is viewed as a 


serious issue.’78 
Indian Apex Court Judge, Justice P. Sathasivam had opined, 


“Surrogacy as one of the Assisted Reproductive Technologies among others such as sperm 
donation, In-vitro Fertilization etc., is a reality of modern age which goes to the root of primary 
unit of humanity i.e., the family. It leads to complex ethical dilemmas and legal quagmire of 
adoption, guardianship, citizenship, and contractual obligations. The issues become all the 
more relevant as they have cross-border implications due to emergence of global surrogacy and 


medical tourism.” 


The 228th report on assisted reproductive technology processes, which was submitted by the 
Law Commission of India, addressed the necessity and value of surrogacy as well as the 
measures taken to regulate surrogacy agreements*’. The Law Commission had made the 


following observations: 


e The terms of the surrogacy agreement will continue to be governed by the parties’ 
contract, which will include all the clauses requiring the surrogate mother's consent to 
carry the child, her husband’s, and other family members' consent to the same, medical 


procedures for artificial insemination, reimbursement of all reasonable costs for 


28 228" Law Commission of India Report, Need for Legislation to Regulate Assisted Reproductive Technology 
Clinics as well as Rights and Obligations of Parties to a Surrogacy, available at 
http://lawcommissionofindia.nic.in/reports/228rpt.pdf, (last visited on 2/11/2022) 

? Anil Malhotra & Ranjit Malhotra, Surrogacy in India, “A Law in The Making”, vii (1* ed., 2013). 

30 Law Commission Report, 228", 2009, Need for legislation to regulate assisted reproductive technology clinics 
as well as rights and obligations of parties to surrogacy 
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carrying the child to term, willingness to give the child to the commissioning parent(s), 
etc. However, a deal like that should not be made for profit. 

e A surrogacy agreement should include provisions for the surrogate child's financial 
support if the commissioning couple or individual passes away before the kid is 
delivered, the intended parents split, and no one is then ready to accept the child as their 
own. 

e A surrogacy contract must address the surrogate mother's life insurance coverage. 

e Given that a child's biological relationship is what creates most of the bond of love and 
affection, one of the intended parents should also be a donor. Additionally, there will 
be less of a likelihood of the many forms of child abuse that have been reported in 
adoption situations. To be able to have a surrogate child, the intended parent must be a 
donor if they are a single person. If the biological parents and the adoptive parents are 
not compatible, adoption is the next best alternative. 

e Without the requirement for adoption or even a guardianship declaration, the law should 
regard a surrogate kid as the genuine child of the commissioning parent(s). The birth 
certificate of the surrogate child should contain the name(s) of the commissioning 
parent(s) only. 

e Both the surrogate mothers and the donor's right to privacy should be maintained. 
e Surrogacy should not be done on a sex basis. 
e Only the Medical Termination of Pregnancy Act of 1971 should apply to abortion 


Cases. 


Assisted Reproductive Technology Bill, 2013 

In order to enact a statute on surrogacy law in India, several legal documents have been created, 
starting with the “Indian Council of Medical Research (ICMR) Guidelines on Surrogacy” of 
20057!. These documents were later developed into the “Assisted Reproductive Technologies 
(Regulations) Bill” 2008°° with the necessary amendments and alterations, the draft Assisted 
Reproductive Technologies (Regulations) Bill 2010°3, and the draft Assisted Reproductive 


Technologies (Regulations) Bill 2013**. All these proposals have drawn criticism for not 


31 CMR National Guidelines for Accreditation, Supervision & Regulation of ART Clinics in India, 2005 

32 Indian Council of Medical Research. The ART Bill- 2008(Draft) Ministry of Health and Family Welfare, Govt 
of India 

33 Indian Council of Medical Research. The Assisted Reproductive Technology (Regulation) Bill- 2010 

34 Surrogacy And the Law, The Hindu,2013 
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providing sufficient safeguards for both the surrogate mother and the surrogate child. In light 
of this, the Indian Planning Commission has recommended holding consultations to develop 


better regulatory frameworks for the Bill. 


Since it has not yet been submitted to the Indian Parliament, the ART Bill, 20135, has been on 
hold for a considerable amount of time. Commercial surrogacy is prohibited if compensation 
is given for anything outside covering the mother's and the child's medical costs.*° 


There has been a lot of opposition to the law. The proposed legislation would outlaw the use 


p7 


of surrogates for singletons, foreigners, OCP” holders, live-in partners, gays, widows, lesbians. 


Surrogacy (Regulation) Bill, 2018 and 2012 


The Lok Sabha, the lower house of the Indian parliament, passed the Surrogacy (Regulation) 
Bill in 2016, which sought to outlaw commercial surrogacy while restricting access to altruistic 
or unpaid surrogacy to Indian heterosexual couples who have been married for at least five 
years and are experiencing infertility issues. The 2016 bill expired as a result of the sine die 
adjournment of the legislative session. The measure was reintroduced in 2019, and the Lok 
Sabha approved it. The Rajya Sabha, the upper chamber of the Indian parliament, and the 
presidential approval are required for the bill to be accepted before it can become an act and 


later a law.*® 
Surrogacy Regulation Bill 2020 


On July 15, 2019, the Minister of Health and Family Welfare introduced the Surrogacy 
Regulation Bill 2019 in the Lok Sabha. On August 5, 2019, the bill was approved. The 
surrogacy regulation bill 2020 got implemented by the Union Cabinet. 


The Surrogacy Regulation Bill 2020 aims at the following: 


e To ensure effective regulation?’ 
e Only Indian couples are permitted to choose surrogacy in this nation. *° 


e To regulate the functioning of surrogacy clinics*! 


35 Assisted Reproductive Technology Bill, National Women Commission, 2013 
36 Indian Council of Medical Research. ART Bill- 2013 

37 Overseas Citizens of India 

38 The Surrogacy Regulation Bill, 2019 (Draft) 

39 Surrogacy Regulation Bill, 2020, Chapter 3, Section 4 

4° Surrogacy Regulation Bill, 2020, Section 5 

41 Surrogacy Regulation Bill, 2020, Section 11 
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Provides for various safeguards for the surrogated mother e.g., the insurance coverage“? 
All the rights and privileges accorded to a naturally born child will be available to the 
new-born.*? 

Requires that before moving forward with surrogacy, the couple get the certificates of 
eligibility and necessity. “ 

To engage in surrogacy and its related processes, all surrogacy clinics in the nation must 
be registered with the proper authority.“ 

Banning commercial surrogacy and allowing altruistic surrogacy*® 

This bill only permitted altruistic surrogacy for infertile Indian spouses and stipulated 
that the intended parents had to be married for at least five years, have a doctor's 
certificate attesting to their infertility, and a woman could only be an intended parent if 
she was married, had biological children, and was also a distant cousin of the intended 
parents. Furthermore, live-in couples, single parents and homosexuals have been 
banned from surrogacy 4” 

In India, married couples and unmarried women may use surrogacy ethically with 
certain restrictions. “8 

A woman who would be willing to serving as a surrogate mother for infertile Indian 


couples as well as widows and divorcees *° 


Provides for the constitution of surrogacy boards at the national as well as state level’? 
Permit ethical, altruistic surrogacy for infertile Indian married couples between the ages 


of 26 and 55 for men and 23 to 50 for women.*! 


? Surrogacy Regulation Bill, 2020, Section 50 (2)(e) 

3 Surrogacy Regulation Bill, 2020, Section 8 

4 Surrogacy Regulation Bill, 2020, Section 4(3) 

5 Surrogacy Regulation Bill, 2020, Chapter 4, Section 11 
6 Surrogacy Regulation Bill, 2020, Section 4 

7 Surrogacy Regulation Bill, 2020, Chapter 5 

8 Surrogacy Regulation Bill, 2020, Chapter 5 

# Surrogacy Regulation Bill, 2020, Chapter 5 


50 Surrogacy Regulation Bill, 2020, Chapter 5, Section 17 
>! Surrogacy Regulation Bill, 2020, Section 4 (c) (1) 
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SURROGACY REGULATION ACT 2021 


The Surrogacy (Regulation) Bill, 2019 which has been passed by the Indian Parliament in 
August 2019 and became an Act in August 2021, has several unique features. Some of the key 


features of the Surrogacy Act in India are 


e Regulates commercial surrogacy: The Act prohibits commercial surrogacy’? and only 


allows altruistic surrogacy. This means that only Indian couples who have been married 


for at least five years and are unable to have children can avail surrogacy services.>* 


e Eligibility criteria: The surrogate mother should be a close relative of the couple and 
should have a child of her own. She should also be between 25-35 years of age and 
should not have been a surrogate mother before.~4 

e Establishment of National Surrogacy Board (NSB): The Act establishes the National 


Surrogacy Board (NSB) and State Surrogacy Boards (SSBs) to regulate surrogacy 


services. The NSB will be the central body to oversee the implementation of the Act.” 


e Permission required: The intending couple needs to obtain a certificate of essentiality 
and a certificate of eligibility from the appropriate authority before initiating the 
surrogacy process. The certificate of essentiality will be issued after the couple's 
medical condition has been examined by a medical board.’ 

e Insurance coverage: The surrogate mother is entitled to insurance coverage for a period 
of 16 months. The insurance cover will be provided by the intending couple and should 


cover all the medical expenses related to the pregnancy.>’ 


52 In Karan B. Mehta and Anr. Vs. Union of India” , the petitioner Karan Balraj Mehta and Dr. Pankuri Chandra 
petitioned the Delhi High Court to decriminalise commercial surrogacy under the Assisted Reproductive 
Technology (Regulation) Act, 2021, and to challenge the exclusion of a single, unmarried man and a married 
woman with a child from surrogacy. The petitioner, Karan Mehta, said that it is a single, unmarried man's choice 
whether to have a child through surrogacy or not, and they are prohibited from doing so as a reproductive option, 
which is discriminatory and goes against Articles 14 and 21 of the Constitution.*” Furthermore, the Act disqualified 
the second petitioner Dr. Pankuri Chandra because she has a medical condition that would necessitate surrogacy 
and is unable to locate and obtain consent from a qualified surrogate mother. The petitioner argued that the right 
to reproductive autonomy is a component of the right to privacy safeguarded by Article 21 of the Constitution. 
Therefore, it is not possible to abolish any resident's or individual's right to protection against unjustified 
legislative intrusion into matters that often affect a decision to bear or sire a child through surrogacy. There is a 
scheduled hearing for this petition. 


5 Surrogacy Regulation Act, 2021, Section 4 

54 Surrogacy Regulation Act, 2021, Section 4 (c) (I) 
5 Surrogacy Regulation Act, 2021, Section 26 

56 Surrogacy Regulation Act, 2021, Section 4 (3)(a) 
57 Surrogacy Regulation Act, 2021, Section 50 (2)(e) 
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e Surrogacy clinics regulation: The Act also regulates the functioning of surrogacy clinics 
and mandates the registration of these clinics with the appropriate authority.~® 

e Protection of surrogate mothers: The act provides for several safeguards to protect the 
health and rights of surrogate mothers. For instance, it requires that surrogacy clinics 
provide insurance coverage to surrogate mothers, and mandates that they receive proper 
medical care and nutrition during the entire surrogacy process.*? 
e Penal provisions: The act contains strict penal provisions for any violation of its 

provisions, including imprisonment and/or fine. 
The Surrogacy Act aims to protect the interests of surrogate mothers and regulate the practice 


of surrogacy in the country. To supplement the Act, the Surrogacy (Regulation) Rules, 2022 
and 2023 were passed. 


Surrogacy (Regulation) Rules, 2022 


e The Central Government announced the eligibility requirements and required personnel 
at a recognised surrogacy clinic through the publication of a notification. Additionally, 
specific information about the minimal equipment needed in such clinics is provided.*! 

e According to the notification, these clinics must each have a gynaecologist, 
anaesthesiologist, embryologist, and counsellor as well as the option to hire more staff 
from ART Level 2 facilities. 

e A gynaecologist at a surrogacy clinic must have completed a medical post-graduate 
programme in gynaecology and obstetrics, have experience executing 50 ovum pickup 
procedures, and have worked in an ART clinic for at least three years while being 
supervised by a qualified ART specialist.°? 

e With its grammatical variations and cognate expressions, "assisted reproductive 
technology" (ART) is defined as all methods that aim to conceive by handling the sperm 
or the oocyte outside the human body and inserting the gamete or the embryo into the 
female reproductive system. Therefore, having knowledge of this technique is crucial 


for a gynaecologist. 


58 Surrogacy Regulation Act, 2021, Chapter 4, Section 11 

» Surrogacy Regulation Act, 2021, Chapter 5 

© Surrogacy Regulation Act, 2021, Chapter 7 

6! Surrogacy Regulation Act (Amendment) 2022, Section 13 

® Surrogacy Regulation Act (Amendment) 2022, Schedule 1, part 1 
63 Ibid 

4 Ibid 
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e Form 1 in the notification details the request for a board certificate of 
recommendation.© 

e The requirement for insurance coverage, which requires the intended couple or woman 
to buy health insurance for the surrogate mother for 36 months, has been implemented 
to protect the rights of the surrogate mother. 

e The lady or couple must submit an affidavit in front of a Metropolitan Magistrate or a 


Judicial Magistrate of the First Class in order to provide a guarantee as required by 


Section 2 of the Surrogacy (Regulation) Act, 2021.°” 


e The surrogacy technique may not be attempted more than three times in total.®* 


e The gynaecologist will only implant 1 embryo, except for 3 embryos in exceptional 


circumstances.” 


e The Medical Termination of Pregnancy Act, 1971 must be followed if a surrogate 


mother decides she wishes to abort the child.” 


Procedure for registering in surrogacy clinic: 


Since it requires a statement of qualified staff, equipment, and the operation type conducted by 
the surrogacy clinics, registration with the proper authority with the specified costs is 
mandatory for surrogacy clinics.” 


If the authorities accept the application, they will issue the applicant a certificate of registration 
in accordance with Form 4. Following that, the applicant must place the registration certificate 
prominently on display at their place of business.” 


The applicant has the option to file an appeal within 30 days after receiving notice of the denial, 
cancellation, or suspension of their application under Section 13 and the communication made 
according to Section 14 in the manner described in Form 5.” 


The surrogacy clinics must let the National Board, National Registry, State Board, Appropriate 
Authority, or any other person authorised to see the facility, furnishings, and documents. 


65 Surrogacy Regulation Act (Amendment) 2022, Section 6 in respect to Section 4 

6 Surrogacy Regulation Act (Amendment) 2022, Section 7 

67 Surrogacy Act 2021, Section 2 

68 Surrogacy Regulation Act (Amendment) 2022, Schedule 1, part 1 

© Ibid 

70 Surrogacy Regulation Act (Amendment) 2022, Section 11 

71 To be published in the Gazette of India, Extraordinary, Part II, Section-3, Sub section (ii)] Government of India 
Ministry of Health and Family Welfare (Department of Health Research) Notification New Delhi, the March 2022 
72 Ibid 

Ibid 
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Without prior notification, the inspection may happen at any time during business hours. Such 
a search, though, must not put stored gametes or embryos at jeopardy.” 


Surrogacy Regulation (Amendment) Rules, 2023 


In exercise of the powers conferred under section 50% of the Surrogacy (Regulation) Act, 2021, 
the Central Government made the following rules amending the Surrogacy (Regulation) Rules, 
2022.76 


e In Form 2 under rule 7 of the Surrogacy (Regulation) Rules, 2022, the existing Para 1 
(d) stands omitted and shall be substituted as under which covers the insurance coverage 
for 36 months of the surrogate mother.” 

e In addition to restrictions regarding age, marital status, medical requirements Couple 
undergoing Surrogacy must have both gamete from the intending couple and donor 
gametes are not allowed.” 

e Single woman (widow/divorcee) undergoing Surrogacy must use self-eggs and donor 
sperms to avail surrogacy procedure.” 

e The regulations provide that, before issuing the eligibility certificate, if the appropriate 
authority is of opinion that there exists an eligibility condition for surrogacy it may be 
sent to the National Board for consideration and approval. Further the regulations also 
provide for the time and place of the meeting of the National Board and also prescribes 
the procedure to be followed for the transaction of business at such meeting and the 


number of Members which shall form the quorum. 


In Baby Manji Yamada’s case,*° 


The case included the birth and custody of Manji Yamada, who was carried by a 
surrogate mother in Anand, Gujarat, as part of a surrogacy arrangement between 


Japanese doctors Dr. Yuki Yamada and Dr. Ikufumi Yamada.” The sperm had come 


74 Tbid 

75 Surrogacy Regulation Act 2021- Power to make rules 

7 MINISTRY OF HEALTH AND FAMILY WELFARE (Department of Health Research) NOTIFICATION, 
New Delhi, the 14th March, 2023 The National Assisted Reproductive Technology and Surrogacy Board 
(National Board) has notified the Surrogacy Regulations, 2023 on 5" April, 2023 and came into effect from the 
same date. 

7 Ibid 

78 Tbid 

7 Thid 

8° Baby Manji Yamada v. Union of India and Another s, AIR 2009 SC 84 
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from Dr. Ikufumi Yamada, but egg from a donor, not from Dr. Yuki Yamada. There 
were matrimonial discords between the commissioning parents. The genetic father Dr. 
Ikufumi Yamada desired to take custody of the child, but he had to return to Japan due 
to expiration of his visa. The Municipality at Anand issued a birth certificate indicating 
the name of the genetic father. The child was born on 25.07.2008 and moved on 
03.08.2008 to Arya hospital in Jaipur following a law-and-order situation in Gujarat. 
“The baby was provided with much needed care including being breastfed by a 
woman.” The grandmother of the baby Manji, Ms. Emiko Yamada flew from Japan to 
take care of the child and filed a petition in the Supreme Court under Article 32 of the 
Constitution. The court relegated her to the National Commission for the Protection of 
Child Rights constituted under the Commissions for Protection of Child Rights Act, 
2005. Ultimately, Baby Manji left for Japan in the care of her genetic father and the 
grandmother. 


In Jan Balaz vs. Anand Municipality,™! 


A childless German couple had twins through a surrogate mother with the help of 
Anand infertility clinic, Gujarat. As German laws do not recognize surrogacy as a 
means of parenthood, obvious corollary to such law was it would not allow the children 
to be treated as German Citizens being born out of surrogacy. To avoid the foreseeable 
legal hurdle of immigration process, the couple approached the Gujarat High Court for 
permitting their surrogate children to carry Indian passport. The court in this case along 
with the citizenship and issuing if passport to twins, was also concerned with the 
gestational surrogate mother and donor of ova. The court found that in absence of any 
legislation to the contrary, the court is inclined to recognize the gestational surrogate 
who has given birth to the child as natural mother and anonymous egg donor cannot be 
regarded as natural mother. Considering the intended mother, the court held that she is 
just the wife of the biological father, who has neither donated the ova nor conceived or 
delivered the babies, cannot in the absence of legislation be treated as legal mother and 


she can never be natural mother. 


8! Jan Balaz vs. Anand Municipality, AIR 2010 Guj 21 
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Legal and Ethical Issues 


There are various reasons for the ban of commercial surrogacy in India and across other nations. 
The perception towards surrogacy in India differs from one individual to another, from one 
religion to another. While it is tough to pinpoint exactly why surrogacy was banned in India, 


there are several issues concerning surrogacy which have to be dealt with. 


One issue is that of economic exploitation. “Surrogacy agreements have been compared by 
opponents to prostitution, paid adoptions (Punishment under HAMA in Section.17), and organ 
trades. Critics have frequently argued that governments are condoning the monetization of 
women's bodies by allowing infertile couples to use surrogates for a certain charge.”8? Courts 
and legal academics have also noted that surrogacy or commercial surrogacy highlights the 
idea that women are just "baby-making machines" and that kids would be treated like a 
commodity or marketable products. It is important to take note of the fact that it is the women 
who belong to the vulnerable sections or are economically weak who participate as surrogates 
in surrogacy agreements. Furthermore, the surrogate mothers in developing nations are 
generally paid a lesser amount vis-a-vis the surrogate mothers in other developed nations. This 
is a fundamental violation of their right and affects their bargaining strength as well since they 
will be getting the opportunity to earn a particular amount of income within a span of nine 
months which that woman would have normally earned in fifteen years.**Because of the 
aforementioned reason, women may themselves enter into these kinds of agreements due to 
economic necessity without fully understanding the consequences of the process.** On top of 
this, privileged couples may seek to exploit the exact situation of the woman, who would not 
have many other alternatives to look for courtesy of their socio-economic environment and 
conditions.*° Gestational surrogacy agreements, according to some commentators, could 
ultimately lead to "the use of low-income women as "human breeders" for fertile women who 
do not want to give up their professions or experience the anguish and bother of pregnancy but 


yet desire genetically their own offspring."®° “The idea of international surrogacy is extremely 


82 Mary Becker, “Four feminist theoretical stances and the surrogacy double bind,” 69 CHI.-KENT. L. REV. 303, 
308 (1994) 

83 Deepak Mahaan, “Outsourcing Wombs in India, ” CNS News, Nov. 8, 2007, 
http://www.cnsnews.com/public/Content/Article.aspx?rsrcid=18743. Last visited on 12'* Nov 2022 

“84 Ashish Chug & Satarupa Chakravortty, “SURROGACY ARRANGEMENTS: COMPARATIVE 
DIMENSIONS AND PROSPECTIVE ANALYSIS OF THE LAW IN INDIA” (2000), 
http://www.surrogacy.com/legals/article/india.html. Last visited on 12 Nov 2022 

85 Supra note 27 

86 Jennifer Rimm, Booming Baby Business, “Regulating Commercial Surrogacy in India”, 30 U. Pa. J. Int'l L. 
1429 (2009). 
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problematic when bargain prices are agreed upon by wealthy intended parents, especially if 
they are foreigners. This encourages the racist and imperialist view that it is acceptable to 
exploit women of different origins, and it also raises the perception that less developed nations 
are being used as resources and for their services by more developed nations.”*? In other words, 


it epitomizes colonialism. 


Surrogacy has other impacts than economic as well. These include health hazards, emotional 
and mental health issues etc. A surrogate mother cannot freely give up her parental rights before 
the kid is born, according to surrogacy opponents, since she cannot foresee how she would feel 


about doing so at the conclusion of her pregnancy.*’ 


Surrogacy agreements must include a pre-promise to transfer parental rights to the intended 
parents, however this commitment has the following dangers: 

(a) “That surrogates will initially fail to predict their level of attachment to the unborn 
child and will discount the risk that they will not want to surrender the child after 
birth and 

(b) that nobody (including the surrogate) will be able to foresee how much the 


surrogate will value the child once she has gestated the child for nine months.”** 


CONCLUSION AND SUGGESTIONS 
In most conservative family they want their own blood relations and secondly and as an 
alternative, they go for adoption of child in distinct relatives. There was a practice called as 
Niyoga where the man is not able to procreate a child and wife is not barren, in such cases any 
male in the family related to the husband as a brother will be permitted to consummate the 
marriage. The practice of Niyoga®? - “where sexual intercourse takes place only for dharma and 


not for pleasure: - In ancient Indian tradition in which a woman whose husband is either 


87 Molly Walker Wilson, Pre-Commitment in Free-Market Procreation “Surrogacy and Limits on Human 
Decision-Making Capacity” (2005) 

88 [hid 

8° There is no mention of this in Vedas. However, this practice is described in IX.59-63 and the practice is also 
allowed in IX.64-68 text IX.167 of Manusmruti describes the child born by Niyoga as a kshatriya child of the 
husband-wife. In Mahabharata you will find the instance of Niyoga. Queen Satyavati has directed her elder son 
sage Vyasa to perform Niyoga with both the widows Ambika and Ambalika and one of their maid’s Parishrami 
of their younger song Vichitraveriya. Dhrutarastra, Pandu and Vidura were born through this practice only. Refer 
to: Bühler, George (1886). "Chapter IX". The Laws of Manu. Sacred Books of the East. Vol. 25. 

Balarama, brother of lord Sri Krishna, was born through surrogacy from the womb of Vasudeva’s wife, Rohini. 
In Mahabharata, King Pandu’s wife, Kunti produced Paandavas through niyoga when King Pandu quoted the 
ancient example of birth of Ashmaka to Queen Damayanti of Saudasa and Vasishtha through Niyoga. 
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impotent and incapable of procreating children (fatherhood) or died without having a child 
would request and appoint a person preferably from husband’s family who in their relation 
would be called as brothers for helping her bare child. According to this tradition the man 
appointed would mostly be rebar person. The child so born would consider to be the child of 
her husband not as the appointed man and no paternal relationship or attachment to such child 
would exist in appointed manner. So, such relationships are not for passion or lust only for 
procreating children in the name of God.” But in this present-day scenario such practices are 
abolished, as a woman is no longer considered to be a chattel or property of male members of 
the family. 

There the concept of Surrogacy came into existence for every couple or family to bear a child 
but it is an acceptable notion that compensatory surrogacy is basically the exploitation of 
women who generally belong to weaker strata of the society without having many alternatives. 
But when seen from a different angle, it provides many women with a means of support all 
around the world. Therefore, in my opinion, compensatory surrogacy should not be banned in 
India or anywhere else across the world because altruistic surrogacy is worse. Additionally, the 
restriction on surrogacy for unmarried couples and gays is acceptable. Since homosexuality 
was a felony when this prohibition was put into place, that fact may have been one of the main 
factors in its adoption. Every individual shall have the right to have a child. And therefore, 
neither unmarried couples nor homosexuals should be banned from surrogacy especially in a 
modern-world democracy such as India. Furthermore, If Section.8 (c) of Hindu adoption and 
Maintenance act is allowing a single female to adopt a child then why there is restriction 
regarding surrogacy where a woman can become a surrogate mother only if she were married 
and has a child should be removed. Women who are unmarried should also be eligible to 
become surrogate mothers. Additionally, the government should concentrate on strictly 
regulating the surrogacy industry with rules including a minimum wage for surrogate mothers 


to cover their basic needs. 


In the absence of the settled principles of law either legislated as a statute or guiding principles 
laid down by the courts, these pertinent issues relating to surrogacy would prove to be challenge 
and a hindrance to normal family life of the parties to the surrogacy, not only for the surrogating 
mother’s family but also for the couple who have opted for a surrogate child. In the absence of 
the legislation in this pertained area the judiciary will have to pitch in and lay down detailed 


guidelines relating to the above-mentioned issues. Further where the couple intending to have 
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a surrogate child have entered into an agreement with the surrogate mother non-gratuitously, 
either party will be claiming some compensation / damages for the injury caused to their person 
or to the fetus. In such cases there should be some legislation or guiding enchanted principles 


enunciated by the constitutional courts” 


, preferably by the Supreme Court. Where the parties 
have entered into the agreement for altruistic surrogacy, either of the party to such agreement 
will not have any remedy as any contract entered by the parties without consideration is null 
and void. Albeit there are some exceptions to this rule or General Principles of Contract, in 
most of the cases those exceptions may not be applicable to the parties of surrogacy for the 


following reasons: 


e To pay the past debt: but in most of the cases the parties may not be well acquainted 
with each other and enter contract through a third-party intervention, i.e., mediators, 
infertility clinics, doctors, distinct/ near friends, relatives, pimps, touts etc. In such cases 
the existence of past debt does not arise. 

e Further in order to enter into a contract of surrogacy on the ground of token of love and 
affection, the parties may not be having such affection as they are strangers to each 
other. 

e The cardinal principles to the contract that a stranger to the contract (Privity to a 
contract) cannot sue whereas the stranger to the consideration (Privity to consideration) 
can sue, if applied to such cases would hold good and valid as the contract would itself 
become vitiated or would be declared as void. In this instant case, in India only altruistic 
surrogacy is permitted. In other words, the gratuitous surrogacy is permitted and if such 


agreement is entered gratuitously the agreement is valid. 


However, in some exceptional cases, when injury is caused to the parties or to the fetus either 
to person or economically, in such cases since there is no legislation or guided principles 
enunciated or elucidated by the courts and since such agreements is not considered to be a valid 
contract, as it is sans consideration, it is not enforceable. As a contract without consideration 
is void. Neither the procreating mother (Surrogate Mother) nor the contracting couple can claim 


any right in such cases. Further the parties will be left out with no remedy in case of any 


°° Supreme Court and High Court in India 
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infractions or breaches. Further a contract must meet or comply with Section.10°! of Indian 
Contact Act, 1872 i.e., the essentials of the valid contract and one of the essentials ingredients 
of valid contract is consideration. Altruistic surrogacy cannot redress such issues arisen by the 
parties to the surrogacy. Unfortunately, altruistic surrogacy is recognized but commercial 
surrogacy 1s not recognized as a valid legal technique of begetting children in India. As a result, 
it is showing its impact or effect upon the family life and conjugal rights of the parties to the 
surrogacy agreement. If commercial surrogacy is permitted in India, we can term it as contract 
of surrogacy or else it will be termed as agreement of surrogacy. Hitherto, although in altruistic 
surrogacy the surrogate mother is provided with basic medicines, balanced diets, etc. and other 
necessary basic assistance as needed to sustain and for the survival of the fetus, with the focus 
not on the surrogating mother but to their own egotistic family interest which can be entailed 
in protecting and subsistence of the fetus in the womb of the surrogate mother as an ulterior 
motive, till the umbilical cord is severed. Since no contract arises out of such assistances on 
record and it will be considered as philanthropic services when and any controversy arises and 


is disputed. 


KKK K K K K K K K K K K K K K K ok 


°l 10. What agreements are contracts? —All agreements are contracts if they are made by the free consent of 
parties competent to contract, for a lawful consideration and with a lawful object, and are not hereby expressly 
declared to be void. All agreements are contracts if they are made by the free consent of parties competent to 
contract, for a lawful consideration and with a lawful object, and are not hereby expressly declared to be void." 
Nothing herein contained shall affect any law in force in [India], and not hereby expressly repealed, by which any 
contract is required to be made in writing or in the presence of witnesses, or any law relating to the registration of 
documents 
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ABSTRACT 
The propensity of humans to migrate assures that every nation contains members of a vast array 
of religions and religious traditions. Every religion has its own set of tenets that adherents are 
expected to observe. Some of these rules touch the legal areas. The most underrated effect of 


personal status law has been its contribution to legal plurality in the area of family law. 


Unifying the law is an issue that affects all societies, not just India. The national unification 
plan necessitated the adoption of a civil code in many nations, particularly in Europe. Article 
44 of the Indian Constitution impressively enshrines the goal of a Uniform Civil Code (UCC 


hereunder) as a non-justiciable principle of state policy. 


The achievement of gender equality and justice, the state's secular nature, and national cohesion 
and unity are the three themes that are often emphasized when the phrase "uniform civil code" 
is employed. The necessity to guarantee legal equality for all Indian women to that enjoyed by 
men was the main driver behind the early demand for a uniform civil code in India. Yet 
questions of religious identity and freedom were central to the discussion in the Constituent 
Assembly. The judiciary repeatedly cited the necessity for UCC after independence, especially 
in cases involving issues of gender equity. It seems that the current political pledges to adopt 
UCC are dominated by the notion of national integration. As an example of how UCC could 


be put into practice, many in India have looked to the Goan civil law of 1867. 


Thus, the purpose of this article is to examine UCC from three perspectives to identify the 
central theme that helps in defining the objectives, scope, and nature of UCC in India. Authors 
take a cursory look at the Goan code and argue that it is a fallacy to assume that the 
implementation of UCC will inevitably lead to more justice and equality for women. It is 
concluded with remarks and suggestions that gender equality and fair treatment are essential to 


the success of UCC in India. 
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INTRODUCTION 
All religions have laid down some code of ethics and rules to be followed. Living a life 
according to such rules forms the foundation of cultural identity. Some of these rules also touch 
the legal sphere of personal status law. Therefore, in personal affairs legal pluralism is 
prevailing in India. Each one is governed by their own personal law in family affairs. All 
personal laws had some grey areas. Most of the personal laws underwent a reformation through 


legislation or judicial decisions. 


Personal laws are systems of rule that are based on a specific religion.' Personal laws are based 
on religious scripture and further have been added by customary laws which varied from place 
to place even in a particular community.” However, the term personal law is not defined by the 
Constitution of India but there is a reference to it in entry five of the concurrent list of the 


seventh schedule of the Constitution. 


The Constitution of India declares that India is a secular country although religion is deeply 
integrated into the social life of people. It also provides freedom of religion but is subject to 
some restrictions. A uniform civil law will apply to all areas of civil life including family laws 
like marriage, divorce, succession, and so on. Civil law except family laws is already uniform 
and applicable to all irrespective of religion. Therefore, the term UCC now in India is only 
referred to uniform personal law or family law. Till today no UCC has been achieved. There 
are several reasons- apprehension of minorities to lose their cultural identity, imposing 


Hinduism and the most controversial one is its impact on freedom of religion. 


There are opponents of the same family law or UCC on the basis of freedom of religion. There 
are also advocates of the same set of family laws irrespective of their religion, based on three 
themes: secular nature of India, for the sake of national unity and integration and to achieve 


gender Justice. Generally, the term UCC is used in these different senses. 


Recently Chief Minister of Uttrakhand, Pushkar Singh Dhami announced the implementation 
of the Uniform Civil Code in Uttrakhand, making it the first state in the country to implement 


! Shimon Shetreet and Hiram E. Chodosh, Uniform Civil Code for India (M K Nambyar Memorial Trust and 
Oxford University Press, 2015) p. 41. 

> David Annoussamy, “Pondicherry: Babel of Personal Laws” (Journal of Indian Law Institute, 1972) Pp.420- 
424. 
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UCC since independence. Although the decision underwent severe criticism from the 
opposition, the CM kept his poll promise and further announced the formation of a high- 
powered committee of experts to look into the existing relevant laws, regulate personal civil 
matters, suggest changes, and work towards implementation of UCC in the State. The 
Committee headed by retired Justice Ranjana Prakash Desai has also allowed the residents of 
the State and other stakeholders to contribute to this ground breaking revolution by inviting 


their suggestions and recommendations through a web portal. 


The purpose of the article is not to highlight the difficulties in enactment or implementation of 
UCC in India as already lots of work has been done towards this. The purpose is to outline the 
brief history of demand of UCC to identify the main dominant theme that helps in defining the 
objectives, scope, and nature of UCC in India. The authors also take a cursory look at the Goan 


Code because it is hyped as a model to follow. 
Origin of the Concept of Common Civil Code Or UCC 
European nationalism and the foundation of the Common Civil Code 


The expression of nationalism came from the French revolution. Nationalism is broadly based 
on the belief that the nation is the central principle of political organization. Further based on 
the assumptions that humankind is naturally divided into distinct nations and nation is the most 
appropriate and legitimate unit of political rule. However, nationalism is a complex and highly 
diverse ideological phenomenon. The idea of fatherland, the citizen- emphasized the notion of 
a united community, enjoying equal rights under equal laws. The civil code of 1804 was the 
first attempt at acommon code, which did away with all privileges based on birth and establish 


equal rights for all. 


Uniformity and certainty of law are linked to the process of modernization and secularization 
in the west. The thirty years of war in the seventeenth century was a series of wars fought by 
various nations for various reasons and religion was one of the main reasons‘. It was the most 
brutal and destructive in human history. The experience of war forced these countries to roll 


back religion and establish Solidarity and secular nationalism. European nation-states accepted 


3 Ishita Mishra, “Uttrakhand panel seeks public inputs on Uniform Civil Code”, The Hindu, September 9, 2022 
available at  https://www.thehindu.com/news/national/other-states/committee-seeks-public-input-on-uniform- 
civil-code-in-uttarakhand/article65866220.ece (last visited on Oct. 11, 2022). 

4 Thirty Years War European History available at https://www.britannica.com/event/Thirty-Years-War (last 
visited on Oct. 7, 2022. 
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the principle of sovereignty of the state rejecting the sword of the Hope Church. Thus, 
European Neutrality led to state uniform laws irrespective of religion and even laws governing 
family affairs came within the scope of state law-making power. The state became the supreme 
institution to determine the law and there have been no limitations on the power of law-making 


by the state. 
Debate of Uniform Civil Code in India 


The advent of the colonial era was also considered the advent of uniformity and certainty of 
law. Foundation of most of the laws applicable in India was laid down during that time. Even 
without calling it a common code or uniform code, during the colonial era, there were various 
efforts of legislating and implementing similar laws for all subjects. However, efforts to attain 
uniformity in family matters were generally resisted by locals- for example, English law of 
succession was applied to Christians at Presidency towns Sir Henry Maine caused the 
legislating of the Indian Succession Act 1865, to apply to all; however, it was strongly resisted 
by Hindus, Muslims, Parsis, and even by native Christians’. The purpose was to make the 
standard, rational and modern law and to achieve legal uniformity keeping in mind the formal 
organization of legal system to facilitate judges, bureaucrats, and administrators who were 


strangers to India’s religious and cultural diversity. 


During the colonial era, demand for reform and uniformity of personal laws was raised by 
community leaders or social activists. For example- after the invasion of Islamic rulers in India 
and imposition of the jajiya tax many locals converted to Islam; although continued to follow 
their customs and traditions. Therefore, Muslim leaders demanded the application of Sharia to 


all Muslims in family affairs.° 


Following are the important events or steps which strengthened the demand for a common 


family law and their reasons: 
All India Women Conference (AIWC) 


All personal laws had some grey areas affecting the lives and rights of women. No personal 


law is full proof of gender equality. Therefore, in the pre-independence era, the first demand 


5 During the colonial era some European Christians immigrated to India and settled there and recognized as 
European Christian. Some local Hindus and Muslims also converted to Christianity and recognized as native 
Christians. 

€ The Muslim Personal law (Shariat) Application Act, 1937 (Act No. 26 of 1937) was the result of this demand 
of uniformity of law. 
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for UCC was raised by a woman non-governmental organization. AIWC was an NGO 
established in 1927. For women’s upliftment, their demand was that there must be uniformity 
of law and equality before the law. Men and women must be provided with equal rights, which 


could lead to improvement in the social status of women. 


Therefore, the foundation of demand for UCC is located within the women’s movement of pre- 
independence era. AIWC played a leading role to raise the voice against unequal treatment 
between men and women. Initial demand for uniformity was articulated in terms of women’s 
upliftment, later it was widened to equal rights for women. AIWC undertook a comparative 


study of family laws and recommended UCC. 
National Planning Committee 1940 


In 1938, Subhas Chandra Bose was elected as the president of the Indian National Congress at 
the fifty-first session at Haripur. A National Planning Committee was established by Netaji 
Subhas Chandra Bose and Jawaharlal Nehru became the first chairman of it. The National 
Committee appointed several sub-committees to study different aspects of nation’s economy. 
The purpose was to examine the fundamental economic problems, eradicate poverty and focus 
on agricultural development for the upliftment of people. While focusing on the economic 
dimension of women’s rights, the committee decided that women should be equal to men in a 
planned society and recommended a common civil code, at least an optional code, which could 


gradually replace the various personal laws.’ 


Therefore, proposal of uniformity of laws in the matters of family affairs was to achieve 
equality which would result in lifting the status of women in society- socially, politically, and 


economically. 
Constituent Assembly Debate on UCC 


The debate around Article 35 in the draft Constitution (now Article 44 of the Constitution) 
involved opposition by minority and traditionalists members mainly the Muslim members of 
the Assembly who moved amendments like keeping the personal laws out of the scope of the 
Article or including a proviso stating that personal laws of any community as guaranteed by 


statutes not to be changed except with the previous approval of the community.® Some of the 


7 Government of India, Woman’s Role in Planned Economy (Report of Sub-committee of National Planning 
Committee, 1947). 

Constituent Assembly Debates on Nov 23, 1948 available at 
https://eparlib.nic.in/bitstream/123456789/763009/1/cad_23-11-1948.pdf (last visited on Oct 11, 2022). 
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grounds given for such proposed amendments were that a secular State shall not interfere with 
the way of life and religion of people and that UCC violated freedom of religion. Women 
members like Hansa Mehta; Rajkumari Amrit Kaur supported UCC in the sense of bringing 
women upliftment and equality. Modernist and reformist K.M. Munshi, Ambedkar, and Pundit 


Nehru favoured the introduction of UCC. 


In the opinion of Dr. B. R. Ambedkar, the whole argument as to whether there should be an 
attempt to place UCC in India was misplaced as the country already had a uniform code 
covering almost every aspect of the human relationship with innumerable enactments such as 
the Transfer of Property Act, the Negotiable Instruments Act and the only provinces left 
untouched by the Civil Law were marriage and succession and the intention behind the draft 
Article 35 was to achieve the same.? KM Munshi describes the objective of Article 35 in the 
draft Constitution (Now Article 44 of the Constitution):!° 

“If however the religious practices in the past have been so construed as to cover the 

whole field of life, we have reached a point when we must put our foot down and say 

that these matters are not religion, they are purely matters for secular legislation. This 


J 


is what is emphasized by this article.’ 


UCC debate and the tension between provisions of the Constitution of India 
Article 14, 15” vs. Article 25-28" 


Articles 14 and 15 deal with equality and non-discrimination, on the other hand, articles 25- 
28 deal with religious freedom and cultural identity. Both are fundamental rights that fall under 
part II of the Constitution of India. It is generally argued by those protesting against the 
implementation of UCC that following personal laws is a part of their fundamental right to 
practice their religion as personal laws are derived from the scriptures of religion. It is 
sometimes in direct conflict with articles 14-15 because there are provisions in personal laws 


which are discriminatory. 


Article 25-28 vs. Article 44'4 


9 Ibid. 

10 Tbid. 

1 Supra n.3, arts. 14, 15. 
12 Id., arts. 25, 26, 27, 28. 
'3 Ibid. 

'4 Id., art. 44. 
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Articles 25-28 are fundamental rights under part III of the Indian Constitution whereas article 
44 is placed under part IV in the category of directive principle of state policy (DPSP). 
Fundamental rights generally restrain the government from doing certain things while DPSP 
wants the government to take steps to achieve something. Fundamental rights protect individual 
rights while DPSP ensures the well-being of society. The provisions of DPSP may be further 
divided into three categories- goals/objectives, which should be achieved the by state!>, certain 
rights an individual should enjoy apart from fundamental rights, and certain policies 
government should adopt.!° Article 44 is a part of DPSP and if parliament intends to implement 
it, it could conflict with the fundamental right of citizens. Fundamental rights are justiciable 
whereas DPSP is non-justiciable. Initially, the judiciary was of the view that fundamental rights 
were so important and sacred that they cannot be limited to implementing DPSP. Later on, it 
was held by the Apex court that both are complementary to each other and should be interpreted 


harmoniously. 
Article 44!’ vs. Entry 5, List HFS 


The power to legislate on Family law or personal law is placed in the Concurrent list!’ i.e. 
power is granted to both central and state governments to legislate. The immediate question is 
why the power is granted to both. If UCC is enacted it would deprive the state legislature of 
making laws on family law matters and that would affect the federal structure and the 


relationship between state and central government. 


Further, the constitution of India? protects the North-eastern states. Article 371A devolves 


special treatment to Nagaland taking care of the needs of the social condition of Nagas”!. 
The Report of Committee on Status of Women, 1974 


The committee analysed the status and situation of women from different perspectives. 
Although, with respect to the status of women under personal laws the report criticized the non- 


intervention policy of the colonial era, which resulted in a notion that the personal laws could 


'S For example- social, political, economic justice to all, equal distribution of resources, standard of living. 
16 For example- UCC, promotion of local government, promotion of cottage institution. 

7 Supra n.15. 

'8 Supra n.3, Entry 5, List HI, Seventh Schedule. 

'9 Thid. 

20 Id., art. 371, Sixth Schedule. 

21 Id., art. 371A. 
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neither absorb nor adjust to social-economic changes and it also encourages the feeling of 


separateness. 


The committee was of the view that the continuation of various personal laws which accept 
discrimination between men and women violates fundamental rights and it is against the spirit 
of national integration and secularism’. The committee recommends the implementation of 


article 44 by the adoption of the uniform civil code. 
Law Commission of India on UCC 


UCC is an important topic for the Law Commission of India as since 2016 Law Commission 
of India issued various public appeals and notices regarding questionnaires, suggestions, and 
working papers on UCC. The Commission is of the view that it is discrimination and not 
differences that form the basis of inequality for which the commission suggested amendment 
and reform of family law.” Further, it is suggested that all personal laws should be codified 
and if inequality has slinked into codified law these should be corrected. The commission led 
by Justice B.S. Chauhan is of the view that “UCC is neither desirable nor feasible at this stage” 
and further opined that “A unified nation did not necessarily need to have uniformity”.*4 The 
commission is of the view that bringing in a unified law for tribal will be legally difficult 
because of special privileges available under the Constitution of India and warned that cultural 
diversity should not be compromised to the extent that it becomes a threat to territorial integrity. 
Therefore, the government should start working on reforms of family laws across communities. 


It is going to be a long process and the government should proceed carefully. 
Judiciary on Uniform Civil Code 


The Judiciary of India plays a significant role in addressing the discriminatory provisions of 
personal laws and is always vocal in highlighting the injustice caused to women. From time to 


time, it also reminds the legislature to secure for the citizens a UCC. 


22 Government of India, Towards Equality, Report of Committee on Status of Women in India (Ministry of 
Education and Social Welfare, 1974) available at https://indianculture.gov.in/flipbook/2876 (visited on Oct. 10, 
2022). 
23 Law Commission of India, Consultation Paper on Reform of Family Law (August 31, 2018) available at 
https:/Aawcommissionofindia.nic.in/notice/consultation-paper-on-reform-of-family-law/ (visited on Oct. 15, 
2022). 
%4 Ibid. 
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In the historic judgment of Mohd. Ahmed Khan vs. Shah Bano Begum and Ors” Supreme Court 
of India held that the right conferred by section 125 of the Code of Criminal Procedure, 19737° 
(herein referred as to CrPC) can be exercised irrespective of the personal laws of the parties. 
Court further held that if a Muslim woman is unable to maintain herself, she is entitled to take 
recourse to section 125 of CrPC?’. Their court reminded the state that the state is charged with 
the duty as well as has the competence to secure UCC and felt regret that Article 447° has 
remained a dead letter. The Court understands the difficulties of bringing in persons of different 
faiths on a common platform and felt that a beginning has to be made if the provisions of the 
Constitution are to have any meaning. However, instead of making any effort to enact UCC, 
Parliament passed the Muslim Women (Protection of Rights on Divorce) Act 1985, which 
nullified the Shah Bano judgment.” 


The case of Ms. Jorden Diengdeh vs. S. S. Chopra*® reveals the inequality among the citizens 
of this country because of various personal laws which resulted in discrimination against a 
member of a specific community. There also Apex court observed that it is high time for the 
intervention of the legislature to provide for a uniform law for marriage and divorce as 


envisaged under Article 44. 


In Sarla Mudgal, President, Kalyani & Ors. vs. Union of India & Ors?! Supreme Court 
discusses UCC elaborately and observed that the tenacity of Article 44° is to show that there 
is no necessary connection between religion and personal laws in a civilized society. Marriage, 
succession, and other connected matters are secular matters and not protected by articles 25- 
27% and requested the then Prime Minister to take a fresh look at Article 44. The court also 
directed the Secretary to the Ministry of Law and Justice to file an affidavit showing the steps 
taken by Government to secure UCC. 


25 AIR 1985 SC 945. 

26 The Code of Criminal Procedure Code, 1973 (Act No. 2 of 1974). 

27 Ibid. 

28 Supra n.3. 

2? See the objectives of The Muslim Women Protection of Rights on Divorce Act, 1985. 
30 ATR 1985 SC 935. 

31 ATR 1995 SC 1531. 

32 Supra n.3, art. 44 

3 Id., arts. 25-27. 
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This court also made a similar observation in Lily Thomas vs. Union of India**, John 


Vallamatton vs. Union of India, *°and recently in Shayara Bano vs. Union of India & Ors”. 
Some steps towards UCC 


Many jurists are advocating a cautious approach towards uniformity in family laws. Therefore, 
one needs to examine some secular civil codes enacted meanwhile. Special marriage Act 
1954’ was a post-Independence enactment, which was an important step towards secularizing 
and an attempt towards uniform family laws as described by the then law minister.*® The Act 
provided for civil marriage between two persons irrespective of religion. If the parties are 
married under this Act, in the matter of succession they are governed by the Indian Succession 
Act, 1925 with the exception if both the parties to the marriage are Hindu, Buddhist, Jaina, and 
Sikh. 


t?°, section 125 of the Code of Criminal Procedure was also 


After Shah Bano’s judgmen 
considered a step towards uniformity regarding the maintenance of women irrespective of their 
personal laws. It was held that if the divorced woman can maintain herself, the husband’s 
liability to provide maintenance ceases with the expiration of the iddat period if she is unable 
to maintain herself, she is entitled to take the benefit of section 125 CrPC. However, The 


Muslim Women (Protection of Rights on Divorce) Act 1986, overturned this judgment. 


Domestic Violation Act, 2005, applies to all women irrespective of religion. Prohibition of the 
Child Marriage Act 2006 (PCMA) is another step forward. These legislations have smooth 


enactment without much communal controversy. 


In Shabnam Hashmi vs. Union of India*®, it was observed by Apex Court that though adoption 
is prohibited under Muslim personal law but Juvenile Justice (Care & Protection of Children) 
Act 2000 is a secular law, enacted for the welfare of a child and a Muslim may choose to be 


governed by personal law or by this Act. The Act of 2000 is now repealed by Juvenile Justice 


34 (2000) 6 SCC 224. 

35 AIR 2003 SC 2902. 

36 (2017) 9 SCC 1. 

37 The Special Marriage Act, 1954 (Act No. 43 of 1954). 

38 Flavia Agenes, Family Law I: Family Laws and Constitutional Claims (Oxford University Press, New Delhi, 
2011) p.153. 

3? Supra n.26. 

40 AIR 2014 SC 1281 
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(Care & Protection of Children) Act 2015*! and a Muslim may choose to be governed by this 
Act. 


Difference between UCC and Common Civil Code 


One question has been generally raised: Are ‘uniform civil code’ and ‘common civil code’ 
identical terms or there are conceptual differences between the two? Some scholars 
differentiated between the two terms that prior term demands are primarily based on modernity 
and gender justice whereas the latter would only ensure the commonality of oppression. There 
are scholars who ruled out any such artificial difference. According to Flavia Agnes, such 
differences appear to be stretched and serve no purpose.” The purpose of creating such a 


difference is rooted in the debate on gender equality and the effect of codification. 
UCC and Three Themes 


Generally, three following themes are emerging after examining the brief historical events and 


steps of reform or demand for uniform family law: 
Secular Nature of Indian State 


Secular simply means religious neutrality, treating religion as a private affair of citizens, and 
does not give religion public and official recognition. Although, the term can be used in 
different senses. Secular in the Western concept is based on mutual exclusion, both state and 
religion stay away from the internal affairs of each other. The state must not intervene in the 
domain of religion as well as religion should not dictate state policy and conduct. The purpose 
of it is to save the freedom of individuals. If the state gives support to organize religious 
functions it makes religious organizations more powerful and then religious organizations 
begin to control the religious life of individuals. To protect religious freedom state should not 
help religious organizations because what help state would offer if it has already joined hands 
with them? But the state should not also tell the religious organizations how to manage their 
affairs- that too can amount to interference in religious freedom granted by the Indian 
Constitution. The state should neither help nor hinder religions. They keep themselves an arm 


away. 


41 Juvenile justice (Care and Protection of Children) Act, 2015 (Act No.2 of 2016). 
#2 Supra n.39 at 151. 
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Indian constitution evolves a different concept of the secular state- the Constitution of India 
grants all citizens freedom of religion and the purpose is to recognize inter-community equality 
because a person’s freedom and sense of self-respect was directly dependent upon the status of 
her community. However, the same Constitution also devolves the state of the power of 
intervention. Some customs deprived individuals of their dignity and self-respect and without 
state intervention, there was no way of their dissolution, therefore state simply intervenes. 
Therefore, in India separation of state and religion could not mean mutual exclusion but the 


complex idea of principled distance. 


Some jurists are of the view that India will become a secular state in a true sense when there is 
a UCC based on the idea of universal citizenship. Some use the term UCC to extend the scope 
of religious neutrality via uniformity of all kinds of law by which everyone should be governed. 
There should not be any interference of religion in the application of law and people should 


adhere to religion and faith in their private affairs only. 
National Integration and Unity 


The term UCC is also used in the sense to extend the scope of national integration and unity. 
According to them if different communities continue to be governed by their different customs 
and usages or personal laws and a sense of differentness persists. Some specific rights and 
privileges should endorse to facilitate that person to uphold personal laws like polygamy among 
Muslims and others if it is approved by customs. Therefore they continue to remain conscious 
of their separate identity and never see all collectively. In this sense, UCC is used to bring a 
sense of collective identity as a citizen of the country rather than a follower of any religion or 


faith. According to them, this could be achieved when there is UCC. 
Gender Justice 


Gender is a social construct and not a natural attribute. Most of the personal laws are enrooted 
into a patriarchal setup. Women have been subordinated by various institutions and customary 
practices, which form the foundation of personal laws. Therefore all personal laws had grey 
areas concerning gender. Moreover, diverse customary practices and religious beliefs provide 
vast, complex, and sometimes contradictory personal laws“, which is a major obstacle to 


achieving gender-just and equal rights for all. To overcome these obstacles feminists and 


83 Andrew Heywood, Political Theory An Introduction (Palgrave, London 4" edn., 2004) p. 263. 
44 Supra n.39 at 1. 


ISBN: 978-93-95054-65-2 184 


Family Law in India — Growing with Modernity 


women activists generally raised the demand for UCC to achieve non-discrimination and 


equality between women-men as well as among women. 


THE GOA MODEL 


Goa is often heralded as a model state, the only one which has a Civil Code applicable to all. 
By a decree of 18 Nov 1869, the Portuguese Civil Code since 1867 was extended to Goa.* It 
was amended in 1910 and 1946. In 1961, Goa came under the rule of India. The Goa, Daman, 
and Diu Administration Act 1962 approved that all laws in force in Goa, Daman, and Diu shall 
continue in force until amended by the competent authority.*° The Portuguese Civil Code is 
still applicable in Goa. However, Goa also reflects a pluralistic approach in some aspects. The 
code applies to all but it does provide some exceptions for particular sections of communities 
of Goa.“ Marriage is one such aspect. Goa civil code recognizes three kinds of marriage- 
catholic marriage, catholic marriage not governed by the Catholic Church, and non- catholic 
marriage. Polygamy is allowed for Hindus under the specific situation which is based on the 
Codes of Usages and Customs of Gentile Hindus of Goa, Daman, and Diu,** and divorce is 
permitted only on the ground of adultery of the wife. The provisions of divorce under the code 
do not apply to Catholic Christians who marry in the Catholic Church. However, this privilege 
was overturned by the court in Especiosa Nunes of Bicholim & Anr. vs. Francisco Nicolau 
Fernandes of Merces & Anr.*® as unconstitutional and violative of Article 14 of the 


Constitution. 


The Muslim community in Goa is also governed by the Code.* There was an attempt made in 
1981 to extend the general Muslim personal law to Muslims of Goa, which was successfully 


resisted by Muslim youth groups and women’s organizations. 


2 The Portuguese Civil Code 1867, Goa available at 


https://www.indiacode.nic.in/bitstream/123456789/8312/1/ocrportuguesecivilcode.pdf (last visited on Oct. 10, 
2022). 


ag The Goa, Daman, and Diu Administration Act 1962, s. 5 available at 
https://legislative.gov.in/sites/default/files/A1962-1.pdf (last visited on Oct. 18, 2022). 

47 Supra n.1 at 199. 

48 Ibid. 

AIR 1974 Goa, Daman & Diu 46. 

5 Supra n.39 at 171. 
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Even though the Portuguese Civil Code is not so uniform?! and allows some exceptions but is 
viewed by some as a model code for UCC for India. Some called it a quasi-uniform code. 
Although some are of the view that it is a misconception because still, customary law applies 
to natives. Lawyer-activist Albertina Almeida says it doesn’t automatically ensure equality and 
uniformity in law does not necessarily mean there is no discrimination. Sometimes there is 
uniformity in discrimination like the management of the property is the privilege of the male 


spouse in Goa and it is uniformly applicable to all communities. 


CONCLUSION 


The Union of India is a mosaic of various religions and cultures, which forms the foundation 
of the cultural identity of the people of India. In family matters communities are governed by 
their personal laws. The Constitution permits diversity while providing freedom to practice, 
profess and propagate religion and manage their cultural affairs and institutions. However, 
sometimes diversity results in inequality and discrimination among the members of two 
communities or religions because of diverse customary laws. Even though there is inequality 
among the followers of the same religion domiciled in different areas, for example, Christians 
of Goa, Daman, and Diu are still governed by the Portuguese Civil Code; although some native 
converters with respect to succession still govern by customary laws, Christians of Pondicherry 
are governed by French Civil Code and other Christians were governed by Indian Succession 


Act 1925, the Divorce Act, 1869 and Indian Christian Marriage Act, 1872. 


The origin of the demand for a common civil code in Europe lies in the idea of national integrity 
and unity but the demand for UCC in India has its origin in the demand for gender justice and 
equal women’s rights. However, during the Constituent Assembly debate, women’s equality 
and gender justice became ancillary points, and religious-cultural identity and national integrity 
and unity became primary points that dominated the whole debate on article 35 of the draft 


Constitution (now article 44 of the Constitution of India). 


The Judiciary of India plays a significant role in keeping alive the demand and debate for a 


common code regarding family affairs. Most of the cases whereby the Apex Court emphasized 


5! See Faizan Mustafa, “Why Goa’s Civil Code is not as uniform as it is” The Indian Express, April 20, 2021 
available at  https://indianexpress.com/article/explained/why-goas-civil-code-is-not-as-uniform-as-it-is-made- 
out-to-be-7279365/ (last visited on 10 Oct, 2022). 
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UCC were based on women’s inequality and gender discrimination; however, the Court has 


mingled it with the theme of national integrity and unity. 


UCC is not a magic wand that will bring Justice and non-discrimination automatically. Even 
the Goan Code fails to bring so to some extent. Codification of Hindu law was not a guarantee 
that Hindu women have achieved equality automatically and various amendments were 
introduced through judgments and legislations. Sometimes codification of personal law may 
be of two kinds to maintain the status quo or change slightly to preserve the patriarchal customs 
and usages. Codification of law may bring certainty, standard, and uniformity but may not 
achieve justice for all. Besides this, the Constitution of India permits diversity as different 
ethnic communities as provided in the sixth schedule are allowed to practice their customs & 


traditions. 


The article does not propose any suggestion as to what to do but proposes that the demand for 
UCC in India was founded and was contested dominantly on achieving gender justice. Let the 
dominant theme decide the scope and nature of UCC in India and the UCC will not only bring 


legal equality and justice as well as substantial equality and justice for all. 
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THE GENDER BIAS AND THE HINDU SUCCESSION ACT, 1956: A CRITICAL 
ANALYSIS WITH SPECIAL REFERENCE TO INTESTATE SUCCESSION IN 
INDIA 


Rajasathya K.R! & A. Nirmal Singh Heera? 


ABSTRACT 


Family is the basic foundation for the existence of society on earth. The concept of marriage 
(heterogeneous) is widespread in India and a pillar in any civilization whatsoever, for the 
development of society in the future. It is also a settled principle that marriage is not for the 
meeting of flesh and flesh but for progenerating. In a marriage, the child is the “connecting 
link between couples”. The Constitution of India guarantees equal rights and equal treatment 
to the citizens of India. Further, it prohibits, discrimination based on sex. In this article, the 
authors, propose to analyse the provisions relating to male and female Hindu dying intestate 
under the Hindu Succession Act, 1956 (Hereinafter referred to as “the Act, 1956”) along with 
the Schedule to the Act, 1956. Further, they delve into analyse the above provisions as to its 
applications for the children “born out of the void and voidable marriages” in view of Section 
16 of the Hindu Marriage Act, 1955 (Hereinafter referred to as “the Act, 1955”) in the light 
of the heirs mentioned in Schedule to the Act as well as in section 15 of the Act, 1956. In 
addition to the above, the authors also intend to analyse the intestate succession in the case of 
bisexual or pansexual marriages that are taking place in contemporary society. Lastly, the 
authors would inter alia suggest some remedial measures to meet the challenges that are posed 
by contemporary society as well as bias in the existing legislations, i.e., the Act of 1956. 

Keywords: Intestate Succession, Bias in Heirs, Equal Rights, Equal Treatments, Bisexual or 


Pansexual marriages. 


INTRODUCTION 
The Constitution of India in its Article 14 mandates the state “not to deny equality before the 
law or the equal protection of laws within the territory of India”. Article 14 prohibits hostile 
discrimination. Any classification under this Article must have reasonable nexus with the 


object sought to be achieved. And, it is also a settled principle of law that “any act of the 


' Assistant Professor, VIT School of Law, VIT, Chennai, Tamil Nadu - 600 127, Email: sathyal6.b1@gmail.com, 
Mobile: 97913-91839. 

> Assistant Professor (Law), Tamil Nadu National Law University, Tiruchirappalli, Tamil Nadu 620 027, Email: 
nirmalsinghheera@gmail.com, Mobile: 98418-61104. 
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repository of power, whether legislative or administrative or quasi-judicial is open to challenge 
if it is in conflict with the Constitution of India or general principals of the law of the land or 


if itis so arbitrary or unreasonable?” 


. The preambular to the Constitution of India also expresses 
“EQUALITY of status and of opportunity”. The Equality clause mentioned in Article 14 does 
not mean absolute equality. It means among equals, the law should be equally applied and the 
Like should be treated alike* and the equal protection of laws means “all persons must be 
treated equally in similar circumstances, and there shall not be any discrimination between 
one person and another”. In other words, the clause of “Equal protection of laws” aims at 
securing equality of legal status for all. The principle of ‘equality’ is the essence of democracy 
and accordingly a basic feature of the Indian Constitution. No doubt, Article 14 guarantees the 
similarity of treatment and not identical treatment. It is also true that “Article 14 permits 
reasonable classification” for the purpose of the legislation. In order to pass the test of 
reasonable classification, two conditions must be fulfilled, i.e, (i) “that the classification must 
be founded on an intelligent differentia” and (ii) “that the differentia must have a rational 
relation to the object sought to be achieved by the statute in question”. With this background, 
the authors of the research paper frame the following research questions for further research 


keeping in mind the provisions of the Hindu Succession Act, 1956 as amended in 2005. 


Research Questions 

1. Whether, “the provisions of the Hindu Succession Act, 1956” relating to male and 
female Hindus dying intestate Under Sections 8 and 15 respectively are based on 
reasonable classification? 

2. What object/purpose is sought to be achieved by the classification of male and female 
Hindus dying Intestate under the Hindu Succession Act, 1956? 

3. Are there any reasonable classification of the order of distribution of the property of 
male and female Hindus dying Intestate? 

4. Whether the term “son” and “daughter” mentioned under Sections 8 and 15 of the 
Hindu Succession Act, 1956 as heirs of the intestate includes children born out of the 
void and voidable marriages i.e the illegitimate son and daughter of the intestate in view 


of the provisions of the Hindi Marriage Act, 1955? 


3 Shri Sita Ram Sugar Co., Ltd v. Union of India, AIR 1990 SC 1277. 
4 Ashutosh Gupta v. State of Rajasthan AIR 2002 SC 1533. 
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5. Whether the Hindu Succession Act 1956 is applicable to the intestate succession of a 
person who entered into bisexual or pansexual marriage? 
Research Objectives 
The research objectives of this paper are as follows: 
1. To analyse the provisions of “The Hindu Succession Act, 1956” relating to male and 
female Hindus dying intestate Under Sections 8 and 15 of the Act, 1956 respectively. 
2. To examine the object/purpose sought to be achieved by the classification of male and 
female Hindus dying Intestate under the Act, 1956? 
3. To analyse the reasonable classification of the order of distribution of the property of 
male and female Hindus dying Intestate under the Act, 1956 
4. To analyse the status of the children born out of the ‘void and voidable marriages’ with 
regard to their right to succession under the Act, 1956? 
5. To evaluate the status of the person who entered into bisexual or pansexual marriage, 


with regard to their right to succession under the Act, 1956. 


The provisions of the Hindu Succession Act, 1956 relating to intestate succession to male 
and female Hindus: A Glance 

The provisions that deal with the intestate succession of the male and female Hindus dying 
intestate’ are Sections 8-13 and sections 15 and 16 of the Hindu Succession Act, 1956. As per 
section 8, the property of the male Hindu dying intestate shall devolve firstly upon the class-I 
heirs, secondly, in the absence of the class-I heirs, upon the class—II heirs. The class —I heirs 
and Class — II heirs are mentioned in the Schedule to the Act, 1956. It is also further to be noted 
that 16’ heirs are classified as Class-I heirs and 9 entries are there in class-II heirs. Out of the 
9 entries in class-II heir, the first entry is the “father”. Whereas class-I includes, the son, 
daughter, mother’, and widow of the deceased person, i.e, the intestate. Further, it also includes 
“son and daughter of a predeceased son”, “son, and daughter of a predeceased daughter”, 


widow of the predeceased son, son, and daughter of a pre-deceased son of a pre-deceased son, 


and widow of a predeceased son of a predeceased son. In addition to the above, section 8 further 


> The Hindu Succession Act, 1956, s. 2 (g): Intestate is “a person who is deemed to die intestate in respect of 
property of which he or she not made a testamentary disposition capable of taking effect”. 

€ Property in this section means “all property of the deceased intestate heritable under this Act. It includes not 
only his separate or self-acquired property but his interest in the coparcenary property as well”. 

7 Initially, there were only 12 heirs. But, by the 2005 amendment, 4 more heirs are added in the class-I heir list. 

8 Father includes the adoptive father, but does not include the putative father, or the step-father. 

? Mother includes the adoptive mother, but does not include the putative mother or the step-mother. 
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states that if no one is there in either class-I or Class—II of the schedule to the Act, then, the 
property of the intestate shall devolve on the agnates”, and lastly, in the absence of the Agnates, 
upon the Cognates!! of the deceased. ‘Heir’ means “any person, male or female, who is entitled 


to succeed to the property of an intestate under this Act”!”. 


Analysis of Section 8 R/W Schedule to the Act, 1956 
As per the above paragraph, it is crystal clear that all class-I heirs are preferred over class-II 
heirs. Put in other words, the question of inheritance by the class-II heirs will come into the 
picture, only in the absence of all the heirs mentioned in the class-I heirs. That means the 
question of inheritance by the father will be effected only after the demise of or in the absence 
of all the heirs including the mother (father’s wife). As per the Act, the intention of the 
legislature is clear that the mother is given preference over the father. It is to be born in mind 
that both father and mother are, in terms of the son, equal, and when the son has the obligation 
to maintain their parents either under the Code of Criminal Procedure, 1973 or Maintenance of 
Parents and Welfare of Senior Citizens Act, 2007, preventing the father from inheriting the 
property of his deceased son, is unsustainable and against the spirit of the provision of the 
Constitution of India. While the mother is entitled to inherit the property of the son, why not 
the father along with the mother? Hence, it is proposed that the term “Father” in entry—I of 
Class —II of the schedule to the Act, shall be shifted from class-II to Class-I along with the 
mother, i.e, the class-I heirs shall be re-drafted as follows: 
(i) Son, Daughter, Widow, Mother, and Father. 
Further, Section 10 of the Act, 1956 while speaking about the distribution of the property 
of the intestate states that the intestate’s widow, or if there are more widows than one, all 


the widows together, shall take one share. 


The bare perusal of the above provision looks like it allows to have more than one wife, 
which is contrary to the provisions of Section 5 (i) of the Hindu Marriage Act, 1955. In 


view of the monogamous principle enshrined in the Hindu Marriage Act, 1955, the authors 


10 The Hindu Succession Act, 1956, s. 2 (a) Agnate means- “One person are said to be agnate of another if the 
two are related by blood or adoption wholly through males”. Ex: A and her father’s brother’ son. 

11 The Hindu Succession Act, 1956, s. 2 (c) Cognate means — “One person are said to be cognate of another if the 
two are related by blood or adoption but not wholly thorough male lines”. Ex: (i) Father’s Brother’s Daughters’ 
Adopted Son’ (Agnate) (ii) Father’s Brother’s Son’s Widow (Neither Cognate nor Agnate). 

12 The Hindu Succession Act, 1956, s. 2 (f). 
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strongly recommend amending Section 10 of the Act, 1956 in consonance with the spirit 


of the provisions of the Hindu Marriage Act, 1955. 


Analysis of Section 15 of the Act, 1956 
Section 15 of the Act, 1956 deals with general rules of succession in case of a female Hindu 
dying intestate. According to this provision, “the property of the female Hindu dying 


intestate shall devolve firstly upon the sons and daughters (including the children of any 


pre-deceased son or daughter) and the husband”; secondly “upon the heirs of the husband”; 
thirdly “upon the mother and the father”; fourthly “upon the heirs of the father” and lastly, 
“upon the heirs of the mother”. 

Section 15 (2) as a non-obstante clause states that “if any property inherited by a female 


Hindu from her father or mother shall devolve, in the absence of son and daughter of the 


deceased (including the children of the pre-deceased son or daughter) shall devolve upon 
the heirs of the father and not as mentioned in the preceding paragraph”!?. Likewise, “if the 
property is inherited by the female Hindu from her husband or her father-in-law, then, it 


shall, in the absence of the son and daughter of the deceased (including the children of the 


pre-deceased son or daughter), devolve upon the heirs of the husband and not as mentioned 


in the preceding paragraph’, 


According to the first paragraph, under Section 15 of the Act, 1956 the term “son” and 
“daughter” is not clear. Whether the term “son” and “daughter” is the son and daughter of 
the deceased female Hindu? Or the son and daughter of the Husband? The absence of the 
word “deceased” as a prefix (as in sub-clause (a) and (b) of Sub-section 2 of Section 15) to 
the son and daughter make this confusion. In Ramkatori Vs Prakashwati'>, it was observed 
that “the word used in Section 15 (1) (a) are “sons and daughters” and “not the sons and 
daughters of the deceased”. The legislature has “obviously made this distinction to bring 
all the children of the deceased husband of the female Hindu within the ambit of the rule 
laid down in Section 15 (1) (a) of the Act, 1956”. The legislature by deleting the word “of 
the deceased” in section 15 (1) (a) “has protected the interest of the children of the husband 


of the Hindu female dying intestate”, particularly “in those cases where the female had 


13The Hindu Succession Act, 1956, s. 15 (2) (a). 
4 Thid, s 15 (2) (b). 
15 1968 All LJ 484. 
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inherited the property from her husband and not from her father or mother”. But with due 

respect, the authors disagree with the above view of the Allahabad High Court for the 

reason stated herein below: 

(i) The provision of Section 15 (2) (b) is crystal clear that if the source of the property 
of the female Hindu is from her husband, then the heirs of the husband would be 
entitled to inherit the property of the female intestate. But at the same time, if the 
property mentioned in Section 15 (1) is self-acquired property or the property which 
is acquired by her own volition in any other manner whatsoever, then, that property 
must be inherited only son and daughters of the intestate. 

(11) Section 15 (2) (a) and (b) deal with the sources of property and it is also a settled 
principle that In case of a female Hindu having self-acquired property, section 15 
(1) will apply and not section 15 (2). 

(iii) = Sub-Section (1) of Section 15 lays down the ordinary rule of succession. Clause (a) 
of sub-Section (2) of Section 15 provides for a non-obstante clause and carves out 
an exception to Section 15 (1) of the Act, 1956. 

(iv) The self-acquired property of a female would be her absolute property and not the 
property which she had inherited from her parents. 

Hence, the interpretation given in the above judgment is incorrect in view of the authors of 


the paper. 


In Om Prakash Vs Radhacharan", it has been held that “Sub-section (1) of Section 15 apart 
from the exceptions specified in sub-section (2) thereof does not make any distinction 
between a self-acquired property and the property which she had inherited from any other 
sources”. In Lachman Singh Vs. Kripa Singh and ors'’, The Supreme Court of India, held 
that “a step-son or a step-daughter of a female Hindu dying intestate are not covered by the 
expression “son” or “daughter” in clause (a) of subsection (1) of Section 15 of the Hindu 
Succession Act”. But sons and daughters born to the deceased by different husbands would 


be her heirs under this section. 


In Lachman Singh vs Kirpa Singh & Others!®, the Apex Court of India observed as under 


16 2009 (15) SCC 66. 
17 (1987) 2 SCC 547. 
18 1987 AIR 1616. 
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“The words 'sons and daughters .... and the husband' in clause (a) of section 15(1) only means 
‘sons and daughters ...... and the husband' of the deceased. They cannot be 'sons and daughters 
istics and the husband' of anybody else. All relatives named in the different clauses in sub-section 
(1) of section 15 of the Act are those who are related to the deceased in the manner specified 
therein. They are sons, daughters, husband, heirs of the husband, mother, and father, heirs of 
the father, and heirs of the mother of the deceased. The use of the words 'of the deceased' 
following ‘son or daughter’ in clauses (a) and (b) of sub-section (2) of section 15 of the Act 
makes no difference. The words 'son or daughter of the deceased (including the children of any 
predeceased son or daughter)' in clauses (a) and (b) of section 15(2) of the Act refers to the 


entire body of heirs failing under clause (a) of section 15(1) of the Act except the husband” 


In view of the above discussion, the authors suggest that in order to remove future confusion 
in giving an interpretation to the terms “son and daughter”, the word “of the deceased” shall be 


inserted before the term "sons and daughters" in Section 15 (1) of the Act, 1956. 


Further, yet another analysis of the provision of Section 15 (1) of the Act, 1956 is relating to 
“Husband”. Yes, of course, after the Hindu female dying intestate, her property shall devolve 
on her children and husband. Suppose the husband has caused any cruelty, and any other 
offence against her wife, due to which if she has driven away from her matrimonial home, and 
stayed in her parental home, and when she was in her parental home and protection if she 
acquire any property on her own earnings (after separation from the husband) and dies without 
any issues leaving behind her cruel husband and her father and mother. As per the existing 
provisions, the property of the intestate shall go only to the cruel husband and after his demise, 
it shall go to the heirs of the husband, i.e the in-laws of the female Hindu dying intestate, and 
not upon the father and mother of the female intestate in view of the order of succession under 
Section 15 (1) of the Act, 1956. Therefore, it is to be proposed that a suitable explanation or a 
proviso shall be added after clause (e) in the existing Section 15 (1) of the Act. The explanatory 
clause or the proviso shall be as follows: 

Provided that if the husband or the relatives of the husband causes any type of offense or 
offenses that lead to the death of the female or driven away from the matrimonial home, then, 
the property of the female Hindu shall devolve only her sons and daughters (including the 


children of any predeceased or and daughter) and the father and mother. 


The impact of section 16(1) and section 16(3) of the Hindu Marriage Act, 1955 read with 
the provisions of Section 8 of the Hindu Succession Act, 1956 


ISBN: 978-93-95054-65-2 194 


Family Law in India — Growing with Modernity 


Section 16 of the Hindu Marriage Act, 1955 deals with the legitimacy of the children born out 
of void and voidable marriages. As per this provision, any child of void and voidable marriages 
shall be legitimate and shall be conferred upon any child of such marriages any rights in or to 
the property of his or her parents. But it is to be kept in mind that this conferment of rights shall 
not be available with regard to the right in or to the property of any other person. In other 
words, the conferment of legitimacy to the child born out of void and voidable marriages is 


available only against their respective parents and not to others. 


In Jinia Keotin Vs. Sitaram Manjhi'°, it has been held that “the children born of void and 
voidable marriage, are not entitled to claim inheritance in ancestral coparcenary property but 
are entitled to claim inheritance in the property of their parents. The objective of Section 16 of 
the Hindu Marriage Act, 1955 is to bring social changes, and conferment of the social status of 
legitimacy on a group of innocent children””’. 

For the inheritance under Section 8 or 15 of the Hindu Succession Act, 1956 the heir (the one) 
must be related by legitimate kinship”!. Provided the illegitimate children shall be deemed to 
be related to their mother and to one another”. Thought ordinarily, “illegitimate children are 
not considered as children, yet in so far as relationship with one’s own mother is concerned, 
even illegitimate children are considered as her own children by virtue of the proviso to Section 
3 (1) G) of the Act, 1956”. An illegitimate son or daughter of an illegitimate predeceased son 
or daughter would not be an heir, because under section 3 (1) (j) only legitimate descendants 
of illegitimate children are related to them and one another”*. Whereas, “in view of section 16 
(3) of the Hindu Marriage Act, 1955, illegitimate children can also inherit the property of their 
father as well”. Section 16 (3) of the Hindu Marriage Act, 1955 makes it profusely clear that 
“illegitimate children would be entitled to succeed to inherit the property of their parents only 
and no other relations”. They being illegitimate children, “cannot be deemed to be related to 


the grandparents which necessarily requires that children must be legitimate”. Therefore, they 


19 (2003) 1 SCC 730. 

20 Parayan Kandiyal Eravath Kanapravan Kalliani Amma v. K. Devi (1996) 4 SC 656. 

1 The Hindu Succession Act, s. 3 (1) (j): Related means “related by legitimate kinship”. 

22 The Hindu Succession Act, proviso to s. 3 (1) (j). 

23 The Hindu Succession Act, proviso to s. 3 (1) (j): Provided that illegitimate children shall be deemed to be 
related to their mothers and to one another, and their legitimate descendants shall be deemed to be related to them 
and to one another; and any word expressing relationship or denoting a relative shall be construed accordingly. 
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cannot claim any right over the property of their grandparents”. In Revanasiddappa & Anr vs 
Mallikarjun & Ors”, the following questions were raised and answered as follows: 
a) Whether the illegitimate children born out of void marriage are regarded as 
coparceners by virtue of the amendment to the Hindu Marriage Act, 1956? 
b) At a partition between the coparceners whether they are entitled to a share in the said 
properties? 
The Apex Court held that “section 16 (3) as amended, does not impose any restriction on the 
property right of such children except limiting it to the property of their parents. Therefore, 
such children will have a right to whatever becomes the property of their parents whether self- 
acquired or ancestral”. But in view of the contrary decision taken by the SC in Jinia Keotin and 
Ors. v. Kumar Sitaram Manjhi & Ors”, Neelamma & Ors. Vs. Sarojamma & Ors”, and 
Bharatha Matha & Anr. Vs. R. Vijaya Renganathan & Ors*®, the matter has been referred to a 


larger Bench for the reconsideration of the decision’. 


The Himachal Pradesh High Court in Deepak Kumar (Deleted) Vs Kumar Sitaram Manjhi And 
Ors, on 24 December, 2021, has held that “as per available records, though the larger Bench 
stood constituted, the referred question is still pending adjudication before such bench. In this 
view of the matter, the law as laid down in Jinia Keotin, Sarojamma, and Bharatha to Matha 
(supra) is to be followed as the binding precedent”. The Proposition is that until the larger 
Bench answer the question referred to it, the earlier consistent view is to be followed as 
precedent cannot be disputed and the pending matters have to be decided on such binding 


precedent*”. 


CONCLUSION AND SUGGESTIONS 
From the above discussion and analysis, one may conclude that having separate provisions for 
male and female Hindus dying intestate and having different types of order of succession is 
unsustainable and no nexus is sought to be achieved in segregating the legal heirs of the 
deceased. The constitution of India mandates that “there shall not be any discrimination only 


on the ground of sex, place of birth or religion, etc”. Having separate provisions for male and 


24 Shahaji Kisan Asme v. Sitaram Kondi Ame, AIR 2010 Bom 24. 

25 (2011) 11 SCC 1. 

26 (2003) 1 SCC 730. 

27 (2006) 9 SCC 612. 

8 AIR 2010 SC 2685. 

2 Date of Judgement: March 31, 2011. 

3° Date of Decision: 24th December, 2021, See also: Bombay High Court, Bhaskar Dada Gaware and Others v. 
Abasaheb Bhaskar Gaware, Date of Decision: on 27 January, 2022. 
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female Hindus, and changing the orders of inheritance based on sex is violative of Articles 14, 
15, and 21 of the Constitution of India. Further, with respect to the legitimacy of the children 
born out of void and voidable marriage, it is a settled principle that there can be illegitimate 
parents, but there cannot be any illegitimate children. Hence, the view of the Supreme Court 
of India Revanasiddappa & Anr (supra) has to be accepted as correct. Further, in order to 
achieve gender equality and remove gender bias, the authors suggest the following: 
1. The term “father” in Entry —I of Class — II of the schedule to the Act, 1956 shall be 
shifted to Class-I. Class —I heirs has to be modified as follows: 
Son, daughter, Widow, Mother and Father. 
2. Inorder to remove the confusion with respect to the term “son and daughter” under 
Section 15 (1) of the Act, 1956, the word “ofthe deceased” shall also be added. 
3. A proviso clause shall be added after clause (e) to Section 15 (1) of the Act, 1956. 
The proviso clause shall as follow: 
Provided that if the husband or the relatives of the husband causes any type of offense 
or offenses that lead to the death of the female or driven away from the matrimonial 
home, then, the property of the female Hindu shall devolve only her sons and daughters 


(including the children of any predeceased or and daughter) and the father and mother. 
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THE RIGHTS OF LGBT OVER MARRIAGE AND MAINTANENCE - A SOCIO- 
LEGAL RESEARCH 


Dr. A. Sivaprabha! 
ABSTRACT 


‘By marriage the husband and wife are one person in law, that is, the very being or legal 


existence of the women is suspended during marriage’-William Blackstone. 


We belong to a society in which lot of importance is given to the concept of marriage. The 
people may differ in their customs, cultures, rules and regulation but still the sacredness of 
marriage is never lost. Even in the modern era people try to follow their custom during their 
marriage. Though rules and regulations of marriage were considered to be originated from 
personal laws, the concept of family law has a wider scope which can be inferred from the 
present laws enacted to guide various criteria on family law. In spite of these new laws, we still 
face many problems in our country regarding the family dispute especially with the rules 
regarding to LGBT. We can find many circumstances where the LGBTs are criticized 
drastically. Law has accepted them but the people are not ready to accept them. These people 
also have their origin in a community which has its own personal laws and their family would 
have followed the custom of marriage as per that particular personal law. Do this law have any 
provision for LGBT and how for those laws protect them is still unpredictable. The 
consequence of this domestic relation is also uncertain. In this article, the researcher tries to 
analyse the laws available for LGBT and its practical applicability in the society. The focus of 
this article would be over the regulations made for these people and the effect of implementing 
those laws in our present society with specific reference to Hindu Marriage Act, 1955 and 


Special Marriage Act, 1954. 


Keywords: LGBT Rights, Special marriage, Personal law. 
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INTRODUCTION 


The preamble of Indian Constitution states that India is a secular state and it also guarantees to 
every citizen of India, the right to equality before the law and equal protection before the law, 
it also prohibits discrimination on the basis of race, sex, cast, etc and it also ensures all its 
citizen with liberty which on itself has dignity of the individual within it. Our society keeps on 
changing in various dimensions in the modern era and that can be recognised from the new 
emerging trend followed in various legal field. The notable change in our Hindu Law is the 
rights given to LGBT (Lesbian, gay, Bisexual and Transgender). The laws and the legal rights 
provided to them in the recent years were evolving so that they can lead their life without any 


difficulties just like the way a non-LGBT person enjoy. 


In the landmark judgement Navtej Singh Johar v UOI ?, our Supreme Court had struck down 
section 377 of IPC stating that it is not in accordance with the Constitution of India which led 
to a greater impact over the lives of LGBT. Though they were given with various rights, to 


what extend they were able to enjoy that right in our society is still a big question. 
Historical Background 


As per our tradition, marriage is not considered as a legal contract between the parties that is 
why in the earlier days the marriage done by a minor was considered valid. This point was 
upheld by our supreme court in the case of Purshotamdas v Purshotamdas?. Even in modern 
days the marriage ceremonies are considered sacred in various parts of our country. The ancient 
classical text prescribes various forms of marriages in Hindu tradition. Among them eight 
forms of marriages were recognised by Hindu Law and they were supposed to be Brahma, 
Daiva, Arsha, Prajapatya, Asura, Gandharva, Rakshasa and Paishacha. The first four forms 
were considered as approved forms of marriage and the last four were considered as 


unapproved forms of marriage in Hindu law’. 


The term transgender and homosexuality were not new to our Indian custom as we can see their 
references mentioned in our greatest epic, in Mahabharata one of the most important characters 
was Shikhandi who killed Bheeshma the son of river Ganga was a transgender. Similarly 


concept of homosexuality were found on some of the Vedic text like Naradasmrti 


> Navtej Singh johar v UOI, AIR 2018 SC 247 
3 Purshotamdas v Purshotamdas, 1897 Bom 23, pp 30-31. 
4 Dinshaw Fardunji Mulla, Hindu Law (LexisNexis, Greater Noida,23™ edn., 2019) Pp.637 
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( speaks about Dharma), Sushrutha Samhita (speaks about medicine and surgery) and Kama 
Sutra (speaks about human sexual behaviour). We can also see erotic sculptures in the ancient 
temples present in various parts of India showing sexual activity on which many sculpture 
portraits homosexuality. Manu smriti, one of the ancient Hindu Vedic texts and also the most 
important source of Hindu law prescribes various punishments for the act of homosexuality®. 
The presence of Section 377 in IPC which was incorporated in India during the British regime 


was an evident that homosexuality was a punishable offence. 
Personal Law relating to marriage 


In India there are various types of communities which follow various forms of marriage 
ceremonies which are governed by their own personal laws. Because of this variance it is not 
possible for our legislators to legislate a common law on this matter. Marriage according to 
Hindu law is a holy Union for the performance of religious duties’. Section 5 of Hindu marriage 
Act states that marriage is something that happens between men and women by following 
certain rituals as per their community or religion but it does provide restriction for marriage 


between same sex. 


The recent changes in the society have led to the evolution of new trends like union of people 
belonging to same sex, live-in relationship etc which can never be ignored. In the case of Indra 


Sarma v K V Sarma, our Supreme court held that: 


“Marriage is often described as one of the basic civil rights of man/women, which is voluntarily 
undertaken by the parties in public in a formal way, and once concluded, recognizes the parties 
as husband and wife. Three elements of common law marriage are (1) agreement to be married 
(2) living together as husband and wife, (3) holding out to the public that they are married. 
Sharing a common household and duty to live together from part of the ‘Consortium Omnis 
Vitae’ which obliges spouses to live together, afford each other reasonable marital privileges 
and the rights and be honest and faithful to each other. One of the most important invariable 
consequences of marriage is the reciprocal support and the responsibility of the common 
household, jointly and severally. Marriage as an institution has great legal requirements of 


formality, publicity, exclusivity and all the legal consequences flow out of marital relationship, 


5 https://www.newstatesman.com/politics/2009/04/gay-homosexuality-vaishnavism (last visited on 1Nov 2022). 
é “Homosexuality in Ancient India: 10 instances”. India Today. 10 July 2018. Retrieved 16 May 2021 

7 Sundrabai v Shivanaranayana, 1908 32 Bom 81. 
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as per law, in the matter of inheritance of property, succession ship, etc. Marriage, therefore, 
involves legal requirements of formality, publicity, exclusivity and all the legal consequences 


flow out of that relationship” 


This type of relationship came into the knowledge of many when the story of two women 
getting married by following all the marriage rituals as per their community was published by 
the national reporters. When these couples were not accepted and harassed by the society, our 
court uphold their rights by stating that, they were adults and they can live with anyone they 


like and restricting that would amount to violation of Article 21 of Constitution of India. 
Salient features of Uniform Civil Code 


The law commission of India on the year 2017 drafted a bill called as Uniform Civil Code. The 
main objective of this code was to legalise marriage between same sex”. As per the draft, 
marriage was defined as “the legal union as prescribed under this Act of a man with a woman, 
aman with another man, a woman with another woman, a transgender with another transgender 
or a transgender with a man or woman”. Similarly, it also defines the partnership relation (live- 
in relation) as “living together of a man with a woman, a man with another man, a woman with 
another woman, a transgender with another transgender or a transgender with a man or 
woman”. It also specifies that when a couple engaged on live-in relation for a period of two 
years continuously then, they shall have all the rights and obligations as that of a married 


couples and the code also mandates the registration of the marriage in their state. 


Above all the code also provides that “all married couples and couples in a partnership are 
entitled to adopt a child. The sexual orientation of the married couples or the partners are not 
to be a bar to their right to adoption. Non-heterosexual couples will be equally entitled to adopt 
a child”. The code also emphasis that all the laws available on marriage related, to be repealed. 


The code is still pending before the commission. 
Problem faced by LGBT community in our Society 


The LGBT community are suffering many problems in our society. Even though their 
relationship is authorised, they are still considered as abnormal relation by most of our society. 
Compared to heterosexuals, they are subjected to more threat and violence due to their sexual 


orientation. Many were deprived of their basic rights and many were not allowed to have a 


*https://www.catchnews.com/india-news/a-new-ucc-for-a-new-india-progressive-draft-ucc-allows-for-same-sex- 
marriages-85386.html (last visited on 31 Oct 2022). 
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social relation and they were left alone even by their own families. Because of these problems, 
a greater impact on the lives of the LGBT communities were found like, leaving the family 
situation as they were not recognised by them, relieving from schools early etc. many were 


found to be involved in crimes and many were addicted to drugs out of depression !°. 
Rights of LGBT 


In the famous case of Naz foundation v Government of Delhi?” our supreme court has upheld 
‘Yogyakarta principle’ which defines Sexual Orientation and Gender Identity. The principle 


recognise: 


= Human being of all sexual orientation and gender identities ere entitled to the full 
enjoyment of all human rights; 

= All persons are entitled to enjoy the right to privacy, regardless of sexual orientation or 
gender identity; 

= Every citizen has a right to take part in the conduct of public affairs including the right 
to stand for elected office, to participate in the formulation of policies affecting their 
welfare, and to have equal access to all levels of public service and employment in 
public functions, without discrimination on the basis of sexual orientation or gender 
identity. 

This case allows the legal community to interpret the existing family law in such a way that 

it allows same sex marriage as if not done so the act may be considered as inconsistence 

with our Constitution of India as the act literally discriminates the basic right of the LGBT 

community on the basis of discrimination on sex. In the case of Shakthi vahini v union of 

India our court has clearly stated that right to choose a partner is also considered as a 

fundamental right!?. Certain other rights that were legally recognised to LGBT are, the age 

to determine the consent was fixed as 18 from the year 2018, separate law for anti- 

discrimination was in force from 2018, adoption by LGBT was recognised and lesbians 


were given access to IVF. 


10 https://www.jatinverma.org/ (last visited on 2 Nov 2022). 
' ATR 2009 SC 44. 
12 https://blog.ipleaders.in/sex-marriages-india-personal-laws/ (last visited on 1 Nov 2022) 
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In Pranav Kumar Mishra v. Govt. of NCT of Delhi”, the Delhi High Court held that Special 
Marriage Act was enacted to ensure marriage rights to any Indian couple whether they 
profess different faiths or prefer a civil marriage. It is a secular law that allows legal 
marriage of couples who face social ostracization. Respecting the statute objective there is 


no rational bias to deny rights to LGBT couples. 
CONCLUSION 


Our government has taken all the necessary steps to protect the rights of LGBT but the 
changing modern era keeps on widening its scope where the legislators could not be able 
to make appropriate laws as per the change. We can still see that people belonging to LGBT 
community lacks social validation. Till date issues concerning to marriage, divorce, 
maintenance, adoption, etc were governed by personal law or codified law. To ensure 
specific rights of LGBT towards marriage, maintenance, divorce, etc specific laws need to 
be enacted or else amendments to be made on the existing personal law. But appropriate 
care is to be maintained so that whatever changes is made, that should not disturb the nature 


and harmony of the society. 
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13 Akshita Rohatgi and Lavanya Gupta, “Constructing India’s Special Marriage Act to include LGBTQ couples”, 
JURIST — Student Commentary, Feb 17, 2023. https://www.jurist.org/commentary/2023/02/rohatgi-gupta- 
special-marriage-act-lgbtq/. 
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UNIFORM CIVIL CODE — JUDICIAL RESPONSE 


Dr. D.V. Srilakshmi* 


ABSTRACT 
India is a country of religions. Here exist various religious groups viz., Hindu, Muslim, 
Christian, Sikh, etc. In spite of this, our Constitution provides various provisions for integrity 
of the Nation and our luminaries rightly pointed out that India is a Country of “Unity in 
Diversity”. The Preamble of our Constitution declares India to be ‘Sovereign Socialist Secular 
Democratic Republic’. The term Secular means there is no official religion of the State and the 
constitution of India guarantees various fundamental rights to worship any religion. Our 
Hon’ble Supreme Court has declared in various landmark judgements that Secularism is the 
basic feature of the Indian Constitution. Still, the nation witnesses various communal violence 
that result huge loss to the Nation. Many people strongly feel that, this is the result of absence 
of the Uniform Civil Code. Hence, there is a demand that the Government should enact a 
Uniform Civil Code for all. This paper focuses on the concept of Uniform Civil Code, its need, 


the provisions under the Indian Constitution and Judicial approach to it. 


Key Words: Constitution of India, Personal Laws, Constitutional Assembly Debates. 


INTRODUCTION 


Uniform Civil Code is a term referring to the concept of an overarching Civil Law Code in 
India. A uniform civil code administers the same set of secular civil laws to govern all people 
irrespective of their religion, caste and tribe. This supersedes the right of citizens to be 
governed under different personal laws based on their religion or caste or tribe. Such codes 
are in place in most modern nations. The common areas covered by a civil code include laws 
related to acquisition and administration of property, marriage, divorce, maintenance and 


adoption. 


Uniform Civil Code (herein after called as UCC) is one of the most progressive mandates of 


the Indian constitution. Directive principles contained in Article 44 stipulates that: The State 


* Assistant Professor in Law, Mahatma Gandhi Law College,Hyderabad. mail: dantusrilakshmiphd @ gmail.com 
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shall endeavour to secure for citizens a uniform civil code throughout the territory of India.” 
But the bill could not see the light of the day due to strong opposition from the minorities, and 
also from conservative sections of the Hindus who opposed the reforms in social practices of 
several Hindu communities. Consequently, it was realized that state must first create a uniform 
code for each community which in itself is governed by various norms. Then these codes can 
be harmonised to create a Uniform Civil Code for all. This paper focuses on the concept of 
Uniform Civil Code, its need, the provisions under the Constitution of India and Judicial 


response to it. 


Constituent Assembly debates 

Shri Alladi Krishnaswami Ayyar? addressed the House that: “The article actually aims at 
amity. It does not destroy amity. The idea is that differential contributes to the differences 
among the different peoples of India. What it aims at is to try to arrive at a common measure 
of agreement in regard to these matters. It is not as if one legal system is not influencing or 
being influenced by another legal system. In very many matters today the sponsors of the 
Hindu Code have taken a lead not from Hindu Law alone, but from other systems also. 
Similarly, the Succession Act has drawn upon both the Roman and English systems. Therefore, 
no system can be self-contained, if it is to have in it the elements of growth. Our ancients did 
not think of a unified nation to be welded together into a democratic whole. There is no use 
clinging always to the past. We are departing from the past in regard to an important particular, 


namely, we want the whole of India to be welded and united together as a single nation. 


Therefore, when there is impact between two civilizations or between two cultures, each culture 
must be influenced and influence the other culture. If there is a determined opposition, or if 
there is strong opposition by any section of the community, it would be unwise on the part of 
the legislators of this country to attempt to ignore it. Today, even without Article 35, there is 
nothing to prevent the future Parliament of India from passing such laws. Therefore, the idea 


is to have a Uniform Civil Code.” 
While summing up the discussion, Dr. B.R. Ambedkar’ opined that: “We have a uniform and 


! M.P. Jain, Indian Constitutional Law (Lexis Nexis Butterwoths Wadhwa, Nagpur, 5" edn., 2008) p.1386. 

> http://www. vifindia.org/article/2014/august/08/uniform-civil-code-time-for-a-serious endeavour (last visited on 
oct. 21, 2022). 

3 VII, Constitutent Assembly Debates, 550. 
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complete Criminal Code operating throughout the country, which is contained in the Penal 
Code and the Criminal Procedure Code. We have the Law to Transfer of Property, which deals 
with property relations and which is operative throughout the country. Then there are 
Negotiable Instruments Act: and I can cite innumerable enactments which would prove that 
this country has practically a Civil Code, uniform in its content and applicable to the whole of 
the country. The only province the Civil Law has not been able to invade so far is Marriage 
and Succession. It is this little corner which we have not been able to invade so far and it is 
the intention of those who desire to have article 35 as part of the Constitution to bring about 
that change. Therefore, the argument whether we should attempt such a thing seems to me 
somewhat whole lot of the field which is covered by uniform Civil Code in this country. It is 
therefore too late now to ask the question whether we could do it. As I say, we have already 
done it. I think they have read rather too much into Article 35, which merely proposes that the 
State shall endeavour to secure a civil code for the citizens of the country. It does not say that 
after the Code is framed the State shall enforce it upon all citizens merely because they are 
citizens. It is perfectly possible that the future Parliament may make a provision by way of 
making a beginning that the Code shall apply only to those who make a declaration that they 
are prepared to be bound by it, so that in the initial state the application of the Code may be 


purely voluntary. Parliament may feel the ground by some such method.” 


Judicial approach 

With the days of judicial activism, the judiciary is also seeming to be little more vociferous on 
the demand. The need for enactment of Uniform Civil Code was first arisen before the 
Supreme Court of India in the case of Mohammad Ahmed Khan Vs. Shah Bano Begum.* In this 
case, a penurious Muslim women claimed for maintenance from her husband under Section 


125 of the Code of Criminal Procedure, 1973 after she was given triple talaq from him. 


The Supreme Court held that the Muslim woman have a right to get maintenance from her 
husband under section 125 beyond the Iddat period. The Court also regretted that Article 44 
of the Constitution has remained a “dead letter” as there is “no evidence of any official activity 
for framing a common civil code for the country”. Justice Y.V.Chandrachud, the then Chief 
Justice of India, emphasized: ““A common civil code will help the cause of national integration 


by removing disparate loyalties to law which have conflicting ideologies.” 


4 AIR 1985 SC 945. 
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After this decision, nationwide discussions, meetings and agitations were held. The then Rajiv 
Gandhi led Government overturned the Shah Bano case (supra) by bringing in Muslim Women 
(Right to Protection on Divorce) Act, 1986 which curtailed the right of a Muslim woman for 
maintenance under Section 125 of the Code of Criminal Procedure, 1973. The explanation 
given for implementing this Act was that the Supreme Court had merely made an observation 
for enacting the Uniform Civil Code not binding on the government or Parliament and that 


there should be no interference with the personal laws unless the demand comes from within. 


The Uniform Civil Code touches the personal life of person but does not touch the religion. 
The same view is reflected by the Supreme Court of India in the case of Sarla Mudgal Vs. 
Union of India.’ The Court held that the second marriage of a Hindu-husband after conversion 
to Islam, without having his first marriage dissolved under law, would be invalid. The second 
marriage would be void in terms of the provisions of Section 494 of Indian Penal Code, 1860 
and the apostate-husband would be guilty of the offence under Section 494 of Indian Penal 
Code, 1860. 


While deciding this case Justice Kuldip Singh reiterated that, “Article 44 is based on the 
concept that there is no necessary relation between religion and personal law in a civilized 
society. Article 25 guarantees religious freedom whereas Article 44 seek to divest religion 
from social relations and personal law. Marriage, succession and like matters of a secular 
character cannot be brought within the guarantee enshrined in Articles 25, 26 and 27. In this 
view of the matter no community can oppose the introduction of uniform civil code for all the 
citizens in the territory of India. We, therefore, request the Government of India through the 
Prime Minister of the country to have a fresh look at Article 44 of the Constitution of India and 


“endeavour to secure for the citizens a uniform civil code throughout the territory of India.” 


Further court also compared religion and law in Lily Thomas Vs. Union of India® case. Religion 
is a matter of faith stemming from the depth of the heart and mind. Religion is a belief which 
binds the spiritual nature of man to a supernatural being; it is an object of conscientious 


devotion, faith and pietism. Religion, faith or devotion is not easily interchangeable. Looked 


5 AIR 1995 SC 1531 
ê AIR 2000 SC 1650. 
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at from this angle, a person who mockingly adopts another religion where plurality of marriage 
is permitted so as to renounce the previous marriage and desert the wife, he cannot be permitted 
to take advantage of his exploitation as religion is not a commodity to be exploited. The 


institution of marriage under every personal law is a sacred institution. 


The Supreme Court’s latest reminder to the government of its Constitutional obligations to 
enact a Uniform Civil Code came in July 2003 when a Christian priest knocked the doors of 
the Court challenging the Constitutional validity of Section 118 of the Indian Succession Act 
1925 in the case of John Vallamattom Vs. Union of India.’ A priest from Kerala, John 
Vallamattom, filed a writ petition in the year 1997 stating that Section 118 of the said Act was 
discriminatory against the Christians as it imposes unreasonable restrictions on their donation 
of property for religious or charitable purpose by Will. While discussing the constitutionality 
of Section 118 of Indian Succession Act Justice V. N. Khare, the then Chief Justice of India 
reiterated the need for Uniform Civil Code and observed that “Article 44 provide that the State 
shall endeavour to secure for the citizens a uniform civil code throughout the territory of India. 
The aforesaid provision is based on the premise that there is no necessary connection between 
religious and personal law in a civilized society. Article 25 of the Constitution confers freedom 
of conscience and free profession, practice and propagation of religion. The aforesaid two 
provisions viz. Articles 25 and 44 show that the former guarantees religious freedom whereas 
the latter divests religion from social relations and personal law. It is no matter of doubt that 
matriage, succession and the like matters of a secular character cannot be brought within the 
guarantee enshrined under Articles 25 and 26 of the Constitution. Any legislation which brings 
succession and the like matters of suspect legislation. It is a matter of regret that Article 44 of 
still to step in for farming a common civil code in the country. A common civil code will help 
the cause of national integration by removing the contradictions based on ideologies.” Thus, as 
seen above, the apex court has on several instances directed the government to realize the need 


to have a uniform civil code and reminded the state of its duty to enact it. 


Model draft of Uniform Civil Code 
The biggest obstacle in implementing the UCC, apart from obtaining a consensus, is the 
drafting. Should UCC be a blend of all the personal laws or should it be a new law adhering 


to the constitutional mandate. There is a lot of literature churned out on UCC but there is no 


7 AIR 2003 SC 2902. 
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model law drafted. Many think that under the guise of UCC, the Hindu law will be imposed 
on all. The possibility of UCC being only a repackaged Hindu law was ruled out by then Prime 
Minister Atal Bihari Vajpayee when he said that there will be a new code based on gender 


equality and comprising the best elements in all the personal laws. 


CONCLUSION 
The UCC should carve a balance between protection of fundamental rights and religious 
dogmas of individuals. It should be a code, which is just and proper according to a man of 
ordinary prudence, without any bias with regards to religious or political considerations. Here, 
we would like to suggest having Uniform Civil Code for India to bring unity, integrity and 
promote secularism, which is preamble of our Constitution and most importantly to achieve 
the object of Constitution. Thus, based on these fundamental principles, an unbiased and fair 


UCC can be framed which will be in consonance with the Constitution of India. 
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METAMORPHOSIS IN FAMILY LAW: A STUDY FROM ANTUIQUITY TO 
MODERNITY WITH REFERENCE TO MARRIAGE OF A MUSLIM GIRL 


Kanimalar R! and Priyadharshini M? 


Marriage as a social institution is not only benefits the family but also guarantees social stability 
and respectable lifestyle and assure survival of human’s existence for both female and male. 
The research paper enlightens how the system subjugates women in the personal law field. The 
issues relating to marriage have been confined here. The first attempt to transform the 
traditional Hindi principles from various customary sources to codified laws was Anglo-Hindu 
law. We have seen many cultures based and religious based practices which includes customary 
practices, reputation of family and values which restrict women to enjoy their rights including 
the selection of her partner, right to life*, equality*, right to enjoy reproductive life., etc at the 
entry into marriage. Women hardly enjoy their rights in the modern era. There are a lot of issues 


which still exist about early marriage and forced marriage. 


Polygamy was allowed since the early 21st century among Muslims. The divorce of a Muslim 
man is just and unreasonable, as the husband can divorce his wife having any reason or 
intervention which in turn question the life of a woman. The power was granted by triple talaq. 
It has been held by the court that the system of triple talaq has been cancelled. Whereas 
Catholics must get married in a Catholic Church and while obtaining nullity of marriage has to 
take place in Catholic Church. Many petitions are pending before tribunals for nullity of 
marriage. When a man who has made his marriage void through Cannon Law, enters a new 
marriage thereby committing bigamy since the earlier marriage was not dissolved legally. This 


causes a greater injustice to women. 


Indian Judiciary has highly contributed through progressive judgments starting from Shah 
Banu? to Sharaya Banu’ relentlessly and renders justice to Muslim women. The Court has 
made it clear that the right to convert is a choice under fundamental rights. The court again in 


Sabarimala’s judgment upheld the constitutional rights including equality, dignity and gender 


' Asst. Professor of Law, Bharath Institute of Law, BIHER, Selaiyur 
2 Asst. Professor of Law, Bharath Institute of Law, BIHER, Selaiyur 
3 The Constitution of India, art. 21. 

4 The Constitution of India, art.14. 
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justice based on the morality of the constitution. The Supreme Court has taken an opportunity 
again on the debate of Uniform civil code’ even though the Law commission concluded that 
Uniform Civil Code is neither desirable nor feasible in our country. This is because pluralism 
in personal law is abundant. 

Now the issue is how can a Muslim female enter a legal marriage once obtaining her puberty 
even before attaining majority under Indian Majority Act®, which is against the scope of the 


POCSO Act’. The controversy arises as to which law will prevail over the other. 
Convention of the Rights of Child 


India has ratified the UN Convention on the Rights of Child on 11th December, 1992. This was 
to prevent the inducement a minor child who engages in any unlawful activity i.e., sexual 
activity, exploitation children in prostitution or sexual practices and the exploiting them in 
pornography. The parties to the Convention should undertake all necessary actions to stop the 


unlawful practices around the nation. 


The data that has been collected by the NCRB!’ showed that there was an increase in the cases 
of sexual offences against children. This was corroborated by the Study on Child Abuse. It was 
also felt that the sexual offences against children were not adequately addressed by the already 
prevalent laws. The interest of the child, as a victim and as a witness, was needed to be 


protected. 


The history behind the concept of ratification of CRC'! by India was after The United Nations 
in its General Assembly adopted CRC (The convention on the right of child) on 20 November 
1989 stating the actions that must be taken by the States under Article 2 (2). It is also to be 
noted in the same sense that any form of forced sexual intercourse committed by the husband 


of a minor wife will be falling under the above clause which needs protection. 


7 The Constitution of India, art. 44. 

8 1875 

° The Protection of Child Against Sexual Offences Act, 2012 
10 National Crime Records Bureau 
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In a famous case of State of Punjab v. Gurmit Singh", it has been held by the court held that 
we should always remember that an offender not only violates the privacy of the victim and 
her personal integrity, but also causes unavoidable psychological harm including physical harm 
which spoils her entire life. The rape that has been committed against minor child has various 
dimensional consequences for a minor girl. The Court further laid down that the bodily integrity 
of a girl child and the reproductive choices that are available to her is highly important. She 
cannot be treated as a commodity. In another case, Suchita Srivastava v. Chandigarh 
Administration”, 

the right to make a reproductive choice was equated with personal liberty under Article 21 of 


the Constitution. 
Legislations to protect the Rights of the Child 


The Protection of Children from Sexual Offences Act, 2012 plays a vital role in protecting 
minors in all forms of sexual abuses. A study conducted by National Crime Records Bureau 
(NCRB) indicates a tremendous increase of sexual offences that had been committed against 
children under POCSO Act. The same study was also taken by the Ministry of Women and 
Child Development of the Government of India in the year 2007. 


The Protection of Children against Sexual Offences Act has introduced strict punishments for 
the offenders. Section 3'4 defines Penetrative Sexual Assault and Section 5!° defines 
Aggravated Penetrative sexual assault which are distinguished from each other. The conflict 
arises is when sexual intercourse of husband and wife, the wife being a minor girl child between 
15 and 18 years of age, it is said that the husband of the girl child is said to have not committed 
rape as defined in Section 375!°. Whereas he is said to have committed aggravated penetrative 
sexual assault with the provisions of Section 5(n) of the POCSO Act'’. Bringing in the 
provisions of the Constitution, Article 15(3) states the Preamble is the one which recognizes 
that the best interest of a child should be secured, a child being defined under Section 2(d)!* as 


any person below the age of 18 years. 


2 1996 AIR 1393, 1996 SCC (2) 384 
3 (2009) 9 SCC 1 
4 The Protection of Child against Sexual Offences Act, 2012 
5 The Protection of Child against Sexual Offences Act, 2012 
6 Indian Penal Code, 1860 
7 The Protection of the Child against Sexual Offences Act, 2012 
8 Convention on the Rights of the Children 
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The Criminal Law Amendment” was enacted due to the anomaly that raised between the 
Indian Penal Code” and The Protection of Child against Sexual Offences Act. It had inserted 
section 42A”! which provides provision for disclosure of confidential information solely in 
instances. It shall be in addition to and not in derogation of the provisions of any other law for 
the time being in force and, in case of any inconsistency, the provisions of this Act shall have 
overriding effect on the provisions of any such law to the extent of the inconsistency. But it is 
put forward that the courts have made a lukewarm effort to implement the above-mentioned 
amendment and have continued to differentiate between married and unmarried women below 


18 years of age. 


Conflict between PCMA and POCSO Act 

Child marriage is a high concern for Indian lawmakers as clearly laid down in Muthamma 
Devaya & Anr. v. Union of India & Ors”. The Karnataka High Court had constituted a four 
Member committee which was headed by Dr. Justice Shivraj V. Patil, former Judge of this 
Court in order to expose the extent of practice of child marriage. In consonance with the report 
of the Committee, an amendment was made in the PCMA”> in the State of Karnataka and 
Section 1(A) has been inserted after sub-section 2 Section 3, which reads as under: “(1A) 
Notwithstanding anything contained in sub-section (1) every child marriage solemnized on or 
after the date of coming into force of the Prohibition of Child Marriage (Karnataka 
Amendment) Act, 2016 shall be void ab initio.” 


Almost 26.8% women were married even before attaining the age of majority which is more 
than one out of every four marriages was of a minor girl child marriage. This survey was 
conducted by the National Family Health Survey. The survey was conducted way back in 2014 
amongst women in the age group of 20-24 years. The rural areas had a higher percentage of 


31.5% than urban areas which had 17.5%. 


19 The Criminal Law Amendment Act, 2013 
2 Indian Penal Code, 1860 

21 The Criminal Law (Amendment) Act, 2013 
22 1979 AIR 1868, 1980 SCR (1) 668 

23 Prohibition of Child Marriage Act, 2006 
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A child marriage is voidable only under Section 3 of the PCMA™. It states that a child marriage 

is voidable at the option of any one of the parties to the child marriage. Even after the 

criminalization of child marriages is present, the harmonization between PCMA*», HMA’°, 

POCSO?’, IPC? must be taken into consideration so that no law can put in motion the 

protection under any other law. 

Capacity to enter into Marriage under Muslim Law 

% Every Muslim (Female and male) of sound mind and having attained puberty may enter 
marriage contract”. 

*% Muslim girl of 15 years who has attained puberty is competent to marry without consent of 
her parents. This was held in the famous case of Md. Idris v. State of Bihar?” 

*% Muslim Lunatic and minors who have not attained puberty may be valid contract in 
matriage made by their guardians. This was held in the famous case of Sadiq Ali Khan v. 
Jai Kishori*!. 

*% Marriage that is formed without the consent of the parties having sound mind and attained 


puberty is void. 


Valid Marriage 

e The parties must be expressed the proposal and acceptance. 

° The parties must be legally Competent. 

° Free consent of the parties and their guardians 

° The Muslim women should not be from the prohibition class??. 
Puberty 


The court made it clear in this case Mst. Atika Begum v. Mohd Ibrahim Rashid Nawah” about 
the age of puberty is according to Muslim law a girl will be major on either of two things, 
firstly the girl completion of her 15 years or the girl attained puberty at an earlier period. The 


same rule is applicable of the age of a Muslim boy. Therefore, Muslim is presumed to who 


24 Prohibition of Child Marriage Act, 2006 

25 Ibid 22 

26 Hindu Marriage Act, 2005 

21 Protection of Child against Sexual Offences Act, 2012 

28 Indian Penal Code, 1860 

° Principles of Mahomedan law, 19Ih Ed. p. 2231 01 1980, Cr. L.J 764 

3° 1980 CriLJ 764 

31 30 Bom.L.R.1346 

32 https://blog.ipleaders.in/essentials-of-valid-marriage-under-muslim-law last visited 24 Oct 2022. 
33 16 Ind Cas 597 
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have attained puberty at the age of 15 years, a person becomes mature enough to give consent 


for his or her marriage, so without consent of the guardian is required to valid marriage. 


National Commission for Protection of Child Rights 

A Division Bench of Supreme Court has agreed to consider the marriage of a Muslim girl as a 
valid marriage once she attains the age of puberty. An appeal was filed by the National 
Commission for Protection of Child Rights (NCPCR) after being heard by the High Court of 
Punjab & Haryana. The Court held that a Muslim girl can enter a valid marriage once she 


attains puberty. 


Justice Jasjit Singh Bedi of High Court of Punjab granted protection to a 16-year-old Muslim 
girl. The girl married a Muslim boy of 21 years old against the wish of her family. Justice Jasjit 
Singh Bedi held that the marriage of the girl is governed by the Muslim Personal Law and 
further stated that the girl being over 16 years old is competent to enter a valid marriage with 
the right to choose her partner of her choice. It has been objected by the Solicitor General of 
India, Tushar Mehta , who has appeared on behalf of the National Commission for Protection 
of Child Rights (NCPCR) mentioning that, there has been a violation of provisions under The 
Protection of Child against Sexual Offences Act. It has been noted that, a recent decision of the 
High Court of Delhi was also referred by the Solicitor General regarding the protection of a 
young Muslim girl who has the right to marry without her parent’s approval after attaining 
puberty, even if she has not attained the age of majority. The division bench observed that the 
matter required consideration and appointed Senior Advocate Rajshekhar Rao as an Amicus 


curiae. 


During the month of December last year, the Union Cabinet cleared a proposal to bring 
uniformity in the legal age for marriage for both men and women from 18 years to 21 years. 
Thereafter, the Union Minister for Women and Child Development Smriti Irani has introduced 
the same in the Lok Sabha, the Prohibition of Child Marriage (Amendment) Bill, 2021 seeking 
to increase the legal marriage for women to 21 years throughout the country. (NCPCR v. Gulam 


Deen and others). 


Considering personal laws of a particular religion, a girl or boy is allowed to marry someone 


when they attain the age of puberty, a question of violation of secular laws including the 
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Prohibition of Child Marriage Act (PCMA) 2006 and the Protection of Children from Sexual 
Offences Act (POCSO) Act arises. Taking into the consideration of contradiction between the 
personal laws and the State’s law may lead to a difficulty in applying POCSO Act or any other 
measure in a case where children involved in consensual relationships and customary or 


personal law allows child marriage. 


Under POCSO Act, sexual intercourse with a child below the age of 18 years is an offence. 
Now, it must be noted that the legal position will not get altered even if there is a change in the 
marital status. Adding a few interlinked issues is “teenage pregnancies.” Teenage pregnancies 
occur out of such underage marriages. There have been instances where the Courts quashed a 
POCSO case, which observed that this would cause injustice to separate or divide a well knitted 


family unit. 


CONCLUSION AND SUGGESTIONS 
The Delhi High Court had recently justified child marriages under Muslim law. The Court by 
upholding the legality of a 15-year-old minor girl’s marriage held that the minor girl is of 
‘Marriageable Age’ under Islamic Sharia Law. The court held that a Muslim girl who is less 
than 18 years old but has attained puberty is free to marry anyone as per the Muslim Personal 
Law. It has also been concluded that a minor girl who has attained puberty can reside with her 
husband even if she is not above the age of majority without the willingness of her parents. The 
Court further mentioned that the minor girl must in custody of her husband. It has been held 
that she will not be safer with her parents as the girl was pregnant. The parents of a minor girl 
have lodged kidnap case under Indian Penal Code as the girl was only 15 years old at the time 


of marriage. 


Granting protection to the couple, the Court observed that as per Mohammedan Law girl who 
had attained the age of puberty could marry without the consent of her parents and had the right 
to reside with her husband even when she was less than 18 years of age and thus otherwise 
minor girl. The court ruled that the Protection of Child against Sexual Offences Act cannot be 
applied in the case. As this would not fall under sexual exploitation, rather the interest was 
there between the minor girl who was of 15 years old, who decided to marry her boyfriend and 


then had physical relationships. 
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This is not the first case where a court has held the marriage of a minor Muslim girl after 
attaining puberty is legal. Many High Courts including Punjab and Haryana High Court 
allowed this type of marriage as given under the law which governs Muslims and had granted 
protection to a 16-year-old Muslim minor girl after attaining puberty married a 21-year-old 


Muslim boy stating that she is of Marriageable Age as governed under Muslim Personal Law. 


Many cases which are of same type of issue has the same verdict by the Court. Recently, a 
similar verdict was passed by Justice Alka Sarin of the Punjab and Haryana High Court. This 
was a case filed by a 36-year-old man and a 17-year-old girl. she gave the verdict relying on 
various court rulings. Every Muslim with a matured mind who has attained puberty can contract 
marriage. Minors who have not attained puberty can be validly contracted in marriage by their 
parents get contradiction and affects the rights of the children under various Acts which 
included the Protection of Child against Sexual Offences Act, 2012 as the Act’s main motto 
was to protect the rights of the children, irrespective of the gender, as they are not matured to 


know what is right for them. 


The age of majority was fixed as 21 as the same was considered in mind. Many acts including 
Indian Contract Act, 1872 also appoints guardian for the minor. Indian Penal Code has 
provisions to include the offences which have been committed by the minors whose age is 
between 7 to 12 years old. Juvenile Justice Act also includes to analyse a test if an offence 
committed by a child of age 7-12 years. Keeping everything in mind we conclude that a minor 
will not be able to decide anything without the help of her parents/guardian. Thus, it is 
recommended to introduce a marriageable age of girls to 21 years, irrespective of religion as 


introduced in the Parliament in the Prohibition of Child Marriage (Amendment) Bill 2021. 
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INDIAN LAWS ON MARRIAGE AND GENDER INEQUALITY - AN 
ANALYSIS 
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Mrs.Tancy Sebastian’ 
ABSTRACT 


Marriage is highly valued in Indian culture, besides religious reasons, there are several other 
factors that have a significant effect on society’s acceptance of a marriage. The authors of this 
paper have analyzed marriage-related issues faced by the adolescents in the application of 
provisions of the Prohibition of Child Marriage Act and the POCSO Act. When a couple is 
adolescents and considering getting married, their parents’ and society's interests have a 
significant impact on their decision. Young adulthood is an important phase when individuals 
make significant choices in life. Despite the fact that education and technology have improved 
their knowledge, society still frowns on them finding their life partner of their own. Numerous 
cases have demonstrated that the age and acceptance of the contracting parties are least 
important when it comes to marriages between different castes or families with lesser 


socioeconomic position than the other. 


According to the Prohibition Child Marriage Act and other legislations, children are considered 
to be those who are younger than 18 years old. Under the norms of personal law, the ages of 
the parties are frequently the least important factors. As per the social change over the years 
legislatures have increased and fixed a minimum age for men and women for contracting into 
marriage relationships. Even though provisions in the legislation prohibiting child marriages 
are prescribed with severe punishment in a view to warning the society, due to unsuccessful 
implementation still those marriages between an adolescent and an adult are regularly taking 
place. The society acts as a silent spectator in such marriages which are done by their own 
parents and are taken lightly. Whereas if the marriage took place on their own will, in such 
scenarios generally boys are mostly affected and poised with law provisions which end up in 
severe punishment under POCSO Act. In another aspect, the government is considering raising 


the marriage age for girls to match that of boys. Finally, the authors are emphasizing that law 


* Assistant Professor, School of Law, Vels Institute of Technology Science and Advanced Studies, Chennai. 
° Assistant Professor, School of Law, Vels Institute of Technology Science and Advanced Studies, Chennai 
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must be applied uniformly without gender bias and also recognizing the real consent of the 


people contracting into the marriage without undue influence of the family and society. 
Keywords: POCSO Act, Child Marriage, Uniform Civil code, Consensual sex 


INTRODUCTION 
India is generally known for its rich multicultural, multi-ethnic and multi-religious population. 
Marriage is celebrated as an important phenomenon in Indian culture. In the religion's point of 
view marriage is a sacrosanct union which is lifelong commitments. Procreation of children is 
seen as a religious mandate.! Rather than a union of two individuals, marriages are viewed as 
a union of two families and two communities. It is a big industry that creates lots of business 
for people estimated around 40-50 billion USD in size and continues to grow rapidly at a rate 


of 25-30% annually.” 


Indian society is predominantly patriarchal in nature and procreation of children is considered 
the primary motive of a marriage.’ In Hinduism, marriage is a vital step on the path to liberation 
from the recurrent cycle of life and death. A woman to support her husband in his quest for 
moksha. It is only in the Gandharva form that a female is involved in selecting a marital partner. 
It is apparent that religious values oppress women and subject them to cultural, social and 
religious norms. In other words, arranged marriages sublimate romantic love and freedom of 


choice. 


GENDER BIAS UNDER VARIOUS LEGISLATIONS 

Article 15 of the Indian Constitution gives the State the authority to establish special laws for 
the advancement and empowerment of women and children, yet some laws are misused for 
what they were intended to do. For instance, Protection of Women from Domestic Violence 
Act, 2005 (DV Act) suffers from inherent flaws. It was misused widely as a weapon to teach a 


lesson to her husband or in-laws by filing frivolous and false cases observed by various High 


! Dr.Paras Diwan, Family Law, (Allahabad Law Agency, 12th edition., 2021) p. 24 


*https://www.cnbetv18.com/retail/the-recession-proof-big-fast-indian-wedding-just-got-more-corporatised- 
1012991.htm (last visited on Oct 28, 2022) 


3https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3705690/#:~:text=For%20Hindus%2C%20marriage%20is%20 
a,legislation”20attempt%20to%20protect%20marriage (last visited on Oct 29, 2022) 
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Courts.* The Court has further added that Section 498A IPC has experienced a similar tendency 
of misuse. As a result, the Supreme Court labeled this type of abuse "legal terrorism."> As noted 
by the Honorable SC and HC, laws like the Domestic Violence Act and the Dowry Prohibition 
Act are being exploited. So the Court has opined that law must be used in a neutral and 
unprejudiced way to protect the genuine victims of domestic violence irrespective of their 
gender. The Writ petition filed by the daughter-in-law is to dispose of the representation made 
to the District Educational Officer within a stipulated time, aiming to stop her father-in-law's 
promotion who was about to be promoted as Headmaster, on the basis he was facing a criminal 
case on the DV Act. But the Court didn’t entertain her plea and dismissed her petition with 
cost. Even though demanding dowry is opposed by public policy and punishable by the law 


but practiced as customary. 


Offenses against Children 


A few decades ago, it was very common to see children let out freely to roam around and play 
since everyone around them would look out for and protect those children, even the parents 
were not overly concerned about their children's safety. The neighbors will care for their 
neighbor's kids as if they were their own. Later, as the population grew, so did human needs, 
and many technical advancements were produced to make daily life easier. In the end, this 
paved the way for the development of several enterprises and industries to produce those 
technological inventions. Cities with smaller land masses saw a surge in population as a result 
of people moving towards the industries. The kids were thus forced to play within a modest 


four walls enclosure. 


Changes in lifestyle made gadgets nearer and people away. Growth in technologies like the 
internet gave a sophisticated lifestyle and knowledge source. People are busy in their routine 


work making money, children were dumped to read a lot and play a little, and privacy of each 


‘https://www.timesnownews.com/mirror-now/in-focus/498-a-anti-dowry-law-cant-be-used-as-weapon-to-settle- 
scores-teach-lesson-chhattisgarh-hc-article-92946997 (last visited on Oct 27, 2022) 


Shttps://timesofindia.indiatimes.com/city/delhi/misuse-of-dowry-provisions-is-legal-terrorism- 
court/articleshow/7615680.cms (last visited on Oct 28, 2022) 


Shttps://www.thehindu.com/news/cities/Madurai/domestic-violence-act-prone-to-misuse-says-high- 
court/article7331523.ece (last visited Oct 29, 2022) 
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individual grew but equally instigated ugly thoughts in the devil's mind of the human which 
was already hidden in him. The hungry devil mind was seeking an opportunity to feed prey for 
its ugly thoughts, unfortunately toddlers and children have become easy prey to those culprits. 
One of the reasons why such criminals choose children as their target is to escape from the 
clutches of law. These culprits look like the general public and do not want to spoil their 


reputation which is also a reason for the rise in sexual attacks on children. 


As the number of incidents of sexual attacks on children has escalated to curb and eradicate 
such a social sin from society, the society government enacted the Protection of Children from 
Sexual Offences Act which came into force in the year 2012.’ On the other hand marriages to 
children were also been increasing even though government has taken initiation a century back 
itself enacted law for the purpose of penalizing Child marriage? but few recent incidents ° like 
the one at Chidambaram"? of in Tamil Nadu where girl children of ages 13 - 15 years were 
contracted into marriage by their parents and in an another incident the Punjab and Haryana 
High Court has held that a Muslim girl above 15 years of age is competent to enter into a 
contract of marriage with a person of her choice, these prove the existence of child marriage is 
unavoidable and still exist due to different belief and faith of different personal laws. Girl 
attaining puberty!’ is considered as basic criteria to be engaged to an marriage this was 
prevailed during the Vedic period in Hinduism and it is the same custom which is still being 
accepted among Muslims. A girl who has attained the age of puberty could marry without 
consent of her parents and has the right to reside with her husband even when she was less than 
18 years of age as per Mohammedan Law, the Delhi High Court has said. The Court further 
opined that this is not a case of exploitation but a case where the petitioners were in love and 


got married according to the Muslim law.!” 


7 Protection of Children from Sexual Offences Act, 2012, Statement of Objects and Reasons provided which relies 
on the data collected by the National Crime Records Bureau and the ‘Study on Child Abuse: India 2007’ conducted 
by the Ministry of Women and Child Department. 


8 Child Marriage Restraint Act, 1929 


https://www.thehindu.com/news/national/other-states/muslim-girl-aged-above-15-competent-for-marriage- 


punjab-and-haryana-high-court/article65545597.ece (last visited Oct 27, 2022) 


‘Ohttps://indianexpress.com/article/cities/chennai/child-marriage-two-priests-attached-to-chidambaram-temple- 
in-tamil-nadu-arrested-8213370/ (last visited Oct 27, 2022) 


11 Mulla, Hindu Law (LexisNexis, 23rd edition) p. 952, 972 


'https://www.thehindu.com/news/cities/Delhi/minor-muslim-girl-can-marry-without-consent-on-attaining- 
puberty/article65802269.ece (last visited on Oct 28, 2022) 
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The Protection of Children from Sexual Offences Act, 2012 (POCSO Act), was enacted to 
protect children from offences of sexual assault, sexual harassment and pornography and to 
provide a child-friendly system for the trial of these offences. The Act provides for seven 
specific sexual offenses against children and stipulates child-friendly legal procedures that 
must be adhered to during investigation and trial. The Act does not recognize sexual autonomy 
of children in any form. Children can also be held liable for committing sexual offenses under 
the Act. As a result, sexual interactions or intimacies among or with children below the age of 
18 years constitute an offense. This note examines the implications of the POCSO Act on child 


marriages in general and ‘love’ marriages in particular. 


Various Acts defining the age of child which are dealing with the issues against children have 
been prescribed in different enactments. A person not completed the age of sixteen years is 
recognised as a child in the Immoral Traffic (Prevention) Act, 1956 and the person between 
the age of 16 and 18 are defined as minor.'*? The Code Criminal Procedure also defines juvenile 
as a person below the age of 16 years.'* Factories Act, 1948 recognise persons below the age 
of 15 years as child and persons of age between 15 and not completed 18 years are identified 
as adolescent.'> Whereas section 2(ii) of Child labour (Prohibition and Regulations) Act, 1986 
and the Right of Children to Free and Compulsory Education Act, 2009 are considers person 
below the age of 14 years as child. But POCSO Act, 2012, Prohibition of Child Marriage Act, 
2006 and Juvenile Justice (Care and Protection of Children), 2015 are recognising person 


below the age of 18 years as child. 


Because of religious thoughts once a girl is born she has to be given out to her mate who is 
born for her, and since it is believed to be marriage, unions are eternal and last longer for all 7 
rebirths. For these reasons Child marriages are very common in Indian society. Before the 
Child Marriage Restraint Act,1929 otherwise known as Sarada Act Marriages of children 
below the age of 6 to 14 years were normally happens. In the Prohibition of Child Marriage 
Act, 2006 where man has an age bar of 21 years and woman has 18 years. It is quite saddening 
that Indian Penal Code in a way encouraged child marriage, as under Hindu Marriage Act, 


1955 even if the girl is under 15 she can solemnize the marriage, till date if the wife is 15 years 


13 Immoral Traffic (Prevention) Act, 1956, s.2(aa)(cb) 
14 Criminal Procedure Code, 1973, s.27 
'S The Factories Act, 1948, s.2(b)&(c) 
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or not yet touched the age bar of 18 years and has sexual intercourse without her consent then 
it won’t be recognized as rape. Lord Macaulay while drafting the Indian Penal Code, 1860 has 
mostly derived its laws from England, where the age of consent was pegged to 10 years. Then 
with societal change, the age of consent got increased to 12 years in 1891 and again in 1925, it 
got increased to 14 years. Finally, the massive change came in criminal law where the age of 
consent was increased to 16 years in 1940. Then there was introduction of Criminal Law 
Amendment Act, 2013 where the age of consent got increased to 18 years to safeguards the 
interest of the girls who got indulged into sexual activity not out of their will and are below the 
prescribed statutory minimum age limit irrespective of the girls' consent will amount to rape. 
But this piece of legislation needs to be revisited as the adolescents are also involved in the 
sexual activities, thus automatically such rigorous punishment will create a negative impact on 


the minds of the children/ adolescents. 


Gender Bias under Child Marriage Prohibition Act 2006 

The PCM Act, 2006 seeks to prohibit solemnization of marriage of children below 18 years, 
and the person contracting such marriage will be prosecuted under section 9 of the said Act. 
Rarely few cases booked of boys below the age of 21 years contacted by a woman older than 
him. The Act prescribes penalties for the solemnization, promotion, and allowing of child 
marriages. A male above 18 years of age can be punished under the Act for contracting a 
marriage with a girl under 18 years. The Act is, however, silent on sexual relations in a child 
marriage. It extends legitimacy to children born of child marriages thus indirectly 


acknowledging sexual intercourse within a child marriage. 


Under the Indian Penal Code, 1860 (IPC), sexual intercourse by a man with his wife above 15 
years of age, is an exception to rape. The Criminal Law Amendment Act, 2013 raised the age 
of consent to 18 years but did not disturb this exception. As a result, sexual intercourse with a 
wife above 15 years of age and below 18 years of age will not amount to rape under the IPC. 
However, in a case raised by the NGO Independent Thought vs Union of India'® Supreme Court 
has declared that the exception 2 given under Section 375 of the IPC it is not rape if a man 
engages in sexual activity with his wife who is older than 15 but younger than 18 years old 


with or without her knowledge or consent as unconstitutional and should be struck down or 


16 (2017) 10 SCC 800 


ISBN: 978-93-95054-65-2 223 


Family Law in India — Growing with Modernity 


should be read down to be equal to that of such defined as Child under the POCSO and PCM 
Act, 2006. But at the same time the definition of rape is defined in section 375 as " A man is 
said to commit "rape" if he-—penetrates his penis, to any extent, into the vagina, mouth, urethra 
or anus of a woman or makes her do so with him or any other person.......... ", though we can 
consider it to be equally applicable as elucidated under section 8 of IPC” to male child but it 


can be seen that rape done only to females are recognized. 


The POCSO Act may be misused 

In the case of Sabari @ Sabarinathan v. The Inspector of Police & others'®, an adolescent boy, 
who does not have any connection with the issue has been wrongly convicted for the 
prosecution case. The case was decided on the basis of presumption of favor of the prosecution 
under section 29!° of the POCSO Act. In the appeal Hon’ble High Court contempt, the trial 
Court and pointed out that the trial Court has dealt the case with a predetermined mindset to 
convict the appellant/accused, regardless of lack of evidence in favor of the prosecution”. The 
victim girl not only denied kidnap by the accused person but also claimed that she was in her 
friend's home during the time. Regardless of the victim girls’ deposition against the 


prosecution's claim the trial court convicted the accused. 


Defense to prove the contrary - as provided in the Scheme of POCSO Act 

The High Court opined in its judgment that the boy was wrongly implicated and there was no 
direct evidence having seen the accused and victim girl together. The failure to prove the 
contention beyond reasonable doubt particularly the delay in filing the FIR, report of the Doctor 
which did not prove penetrative sexual intercourse by the accused and the hostility of other 
witnesses to prove stay of duo at rented house were against the prosecution. Therefore the 
Appellate Court pointed out that the trial court which drew presumption in favour of the 
prosecution shall ensure such presumption must be sound, reasonable and concrete and cannot 


be a baseless premise which is lagging of legal backing and basis. 


17 Gender - The pronoun “he” and its derivatives are used for any person, whether male or female. 
18 2019 (3) MLJ Crl 110 


19 Which reads as follows Presumption as to certain offences: Where a person is prosecuted under sections 3, 5, 
7 and section 9 of this Act, the Special Court shall presume, that such person has committed or abetted or attempted 
to commit the offense, as the case may be unless the contrary is proved. 


20 supra n.19 (Para 6) 
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In a similar nature of case the Hon’ble Madras HC while setting aside the order passed by the 
Dharmapuri Sessions (Mahila) Court and acquitted the government school teacher on clean 
chit after he spent 3 years in jail of the total conviction of 5 years rigorous imprisonment, the 
Hon’ble justice has opined that trial courts should be cautious while dealing cases under 
POCSO Act because of his ‘draconian nature’ because the punishment are very grave. When 
the offence against the children must be viewed seriously, the Court should also see the natural 


justice of the offender for proving his innocence.”! 


In the Sabarinathan case supra? Commission for the Protection of Child Rights made several 
significant observations in its report submitted to the Court, such as how community intrusion 
in protecting the offender family in child marriages is related with honour killing in some cases 
if the boy and girl are from the same group no complaint is brought against them, but if they 
are from different communities, a case is launched against the boy, resulting in communal 
strife”. It is also highlighted that only the boy is penalized which is contrary to natural justice. 
For these reasons, the commission recommended the Court to handle teenage elopement cases 
separately in order to prioritize actual child rape cases and furthermore to rule that marriages 


involving two adolescent children are not to be dealt under POCSO. 


After independence, Indian criminology is founded on the reformative philosophy of 
punishment, which involves transforming the delinquent into a disciplined member of society. 
However, in the aftermath of the brutal attack on the Delhi Nirbhaya case”, in which one of 
the accused was a juvenile at the time of the incident, an amendment was made to the Juvenile 
Justice Act in 2015, based on the recommendation of the Juvenile Justice Board?’ age of 16 but 
under the age of 18 will be treated as an adult offender if they are accused of committing a 


heinous crime. This has clarified that in cases where an adult commits a crime against a minor, 


*Ihttps://timesofindia.indiatimes.com/city/chennai/pocso-draconian-law-courts-must-be-cautious-says-madras- 
he/articleshow/89377466.cms, (last visited on Oct 29, 2022) 


22 supra n.21 


*3https://Awww.thehindu.com/news/national/tamil-nadu/gokulraj-murder-case-caste-outfit-founder-yuvaraj- 
awarded-triple-life-term/article65205306.ece (last visited on Oct 31, 2022) 


24 Mukesh v. State for NCT of Delhi [Nirbhaya case] (2017) 6 SCC 1: (2017) 2 SCC (Cri) 673 


25 Juvenile Justice (Care and Protection of Children) Act, 2015, s.18 r/w14, 15 
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severe punishments should be imposed; additionally, in cases of gang rape, if the juvenile is 
one of the perpetrators, the case must be conducted under the recent amendment that he must 
be treated as an adult in the designated court. It shows that the mens rea of the person involved 


that has to be ascertained for proper punishment. 


As pointed out by the report” that the majority of cases involved are relationships between 
adolescent girls below 18 years eloping with boys. Such a relationship cannot be construed as 
unnatural, it would be the result of mutual innocence and biological attraction. Even though 
the age of the girl is below 18 years, she was capable of giving consent for a relationship, being 
mentally matured, unfortunately, the provisions of the POCSO Act get attracted when it 
transcends beyond platonic limits. In the case Jiten Bouri vs State of West Bengal’, The 
Calcutta High Court, while permitting a minor girl to join her husband, declared that “ Although 
the girl is minor she has reached the age of discretion to understand her own welfare and take 
her own decisions which is a paramount consideration for the grant of her custody. It may so 
happen that she might not have touched the threshold of marriageable age as per the provisions 
of the Hindu Marriage Act but marriage in contravention of age can neither be void or 
voidable...The girl has insisted that she wants to join her husband and does not wish to return 
to her father's place.” Where a minor is capable of understanding even if he is of 16 years 
adolescence a legal transaction made with them is considered to be valid which the observation 


made in the case of K.Balakrishnan v/s K.Kamalam’®, 


Since more cases of elopement are reported adduced by the State Children Commission Report, 
the Court given a suggestion in a profound consideration of the ground realities, the definition 
of 'Child' in the POCSO Act can be redefined as 16 years instead of 18. Also Court said that 
rigorous provisions of the POCSO Act can be excluded for consensual sex after the age of 16 
for bodily contact or allied acts and such sexual assault, if it is so defined can be tried under 
more liberal provision, which can be introduced in the Act itself and in order to distinguish the 
cases of teen age relationship after 16 years, from the cases of sexual assault on children below 


16 years. A more important aspect of the judgment is that it suggested concerned departments 


26 supra n.21 
27 [II (2003) DMC 774] 
28 (2004) 1 SCC581 
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to advise the government to bring an amendment to the effect that the age of the offender ought 
not to be more than five years or so than the consensual victim girl of 16 years or more. So that 
the impressionable age of the victim girl cannot be taken advantage of by a person who is much 
older and crossed the age of presumably infatuation or innocence. There can be no second 
thought as to the seriousness of offenses under the POCSO Act and the object it seeks to 
achieve. However, it is also imperative for this Court to draw the thin line that demarcates the 
nature of acts that should not be made to fall within the scope of the Act, for such is the severity 
of the sentences provided under the Act, justifiably so, that if acted upon hastily or 
irresponsibly, it could lead to irreparable damage to the reputation and livelihood of youth 
whose actions would have been only innocuous. What came to be a law to protect and render 
justice to victims and survivors of child abuse, can, become a tool in the hands of certain 


sections of the society to abuse the process of law. 


It is the Court's duty that an innocent shall not be wrongly punished and at the same time 
upholding the natural justice which shall meet the purpose of the Act and proper remedy also 
be delivered to the victims through the judgment. As rightly recognized by the Learned Single 
Judge in Sabari’s Case (cited supra), incidences where teenagers and young adults fall victim 
to offences under the POCSO Act being slapped against them without understanding the 
implication of the severity of the enactment is an issue that brings much concern to the 
conscience of the Court. A reading of the Statement of Objects and Reasons of the POCSO Act 
would show that the Act was brought into force to protect children from offences of sexual 
assault, sexual harassment and pornography, pursuant to Article 15 of the Constitution of India 
and the Convention on the Rights of the Child. However, a large array of cases filed under the 
POCSO Act seems to be those arising on the basis of complaints registered by the families of 
adolescents and teenagers who are involved in romantic relationships with each other. The 
Court has mentioned that the scheme of the Act is not intended to punish cases of the nature 


where adolescents or teenagers involved in romantic relationships are concerned. 


In Vijayalakshmi & another v. State Rep. by The Inspector of Police & another” The Hon’ble 
Judge relied on certain UN documents which prescribed Adolescence as 10-19 years age group 


and ‘young adulthood’ 10 - 24 years. During young adulthood human neurobiology would 


2° [2021 SCC Online Mad 317] 
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reach adult levels. At the same time the brain continues development, behavior also remodels 
in part. Profound and protracted physical, biological, and neurological changes linked to 
puberty occur throughout adolescence and early adulthood. That is pubertal hormones organize 


the adolescent brain and behavior.” 


In the Vijayalakshmi case (supra), the convicted person (2nd respondent) who is also in his 
early twenties, has stated that because of the girl insisted him to take her away from her home 
and marry her, due to the pressure exerted by her parents, the police register FIRs for offences 
of kidnapping and various offences under the POCSO Act. Several criminal cases booked 
under the POCSO Act fall under this category. The provisions of the POCSO Act, will almost 
certainly constitute the boy's actions an infraction due to their stringency. Even the legislators 
have increased the sentence in the POCSO Act to a minimum of 20 years in jail by amending 


the Act in 2019. 


An adolescent boy caught in a situation like this will surely have no defense if the criminal 
case is taken to its logical end. Punishing an adolescent boy who enters into a relationship with 
a minor girl by treating him as an offender was never the objective of the POCSO Act. An 
adolescent boy and girl who are in the grips of their hormones and biological changes and 
whose decision-making ability is yet to fully develop, should essentially receive the support 
and guidance of their parents and the society at large. These incidents should never be perceived 
from an adult’s point of view and such an understanding will in fact lead to lack of empathy. 
An adolescent boy who is sent to prison in a case of this nature will be persecuted throughout 
his life. Referring to the Sabari case and also the Vijayalakshmi case the Hon’ble Judge has 
suggested that it is high time that the legislature takes into consideration cases of this nature 
involving adolescents involved in relationships and swiftly bring in necessary amendments 
under the Act. The legislature has to keep pace with the changing societal needs and bring 
about necessary changes in law and more particularly in a stringent law such as the POCSO 


Act. 


While detailing the biological and mental changes during the age of adolescence in the 


Vijayalakshmi case (supra) the Hon’ble Judge has further pointed out that various studies have 


30 ibid 
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largely show that the basic human motivations and emotions arise from distinct systems of 
neural activity. It is also important to acknowledge in addition to this, the vast exposure that is 
available to adolescents and youth in the form of digital content that play a major role in 
influencing their growth and identity. It is only natural that in the cases of the adolescent people, 
nature that are on the rise at present and it does not help matters to avoid acknowledging that 
the society is changing and influencing people’s identity and cognition, constantly. Therefore, 
painting a criminal colour to this aspect does not help for the cases where both were at 


adolescent age. 


CONCLUSION 
Special Acts such as the Prohibition of Dowry Act, the Prohibition of Child Marriage Act, the 
Protection of Women from Domestic Violence Act, and the Protection of Children from Sexual 
Offences Act, s.498-A of the IPC are enacted with the intention to eradicate such wicked 
behaviours from society. Misusing such provisions to satisfy the victim's vengeance and wishes 


renders the enactment's aim ineffectual and meaningless. 


Number of instances reported under POCSO Act are elopements of adolescent girls with young 
adult boys, both their ages are easy to attract without comprehending the repercussions of legal 
rules, and such attraction among the adolescent age group is natural. As the Court correctly 
pointed out in the Sabari and Vijayalakshmi cases (supra), both society and law enforcement 
authority are misusing the provisions of special Acts for their own benefit. If a child marriage 
within the same community occurs with the approval of both parents and society, no complaint 
is filed. If it is the opposing community, it causes dissatisfaction in both adolescent 
communities. Law enforcement officials often side with the girl's parents, trapping the young 
boy in difficulties and resulting in the loss of a young life through imprisonment. Three recent 
judgements have raised awareness among the legal community about the importance of 
exercising extreme caution while dealing with and awarding judgements under such special 


laws. 
Findings: 


e Special laws enacted to address the issues related to women and children are sometimes 


misused by the authorities which results affect the other gender adversely. 
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e Incase of POCSO Act is concerned, many of the cases are of the nature elopement of 
adolescent girl with her own will. 

e In such circumstances, the boy face harsh penalty, including not only the loss of life in 
prison, but also the tarnishing of a person's and their family's reputation. 

e In such cases, where the victim girl generally loses parental support, the Court and State 
government fail to address the victimised adolescent girl's safety and financial needs. 

e The girl has the right to have a life partner of her choice. 

e Even though an adolescent girl has been given granted the right to pick career and the 
liberty to vote, prescribing age limits through law in choosing her life partner is 


disabling them and it is against Article 14 of the Constitution of India. 


Suggestions: 

e In the POCSO Act the consensual relationship among the adolescent and young age 
adults (16 - 23 years) may be dealt with by seeing the nature of the relationship/case 
accordingly the course of action may be taken. 

e While sentencing punishment, the Court must consider the offender's intention as well 
as the age difference between the person involved with adolescent girl/boy. 

e As in other developed nations, involve Court intervention to monitor the progress and 
manner in which the prosecution is proceeding in order to prevent a miscarriage of 
justice and significantly reduce the number of false cases stacking up before the Court. 

e The legislature has to keep pace with the changing societal needs and bring about 
necessary changes in law and more particularly in a stringent law such as the POCSO 


Act. 
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DISCRIMINATION AGAINST WOMEN IN PERSONAL LAWS OF INDIA WITH 
SPECIAL REFERENCE TO GUARDIANSHIP UNDER HINDU LAW & MUSLIM 
LAW 


Dr. S. Manjula! 
ABSTRACT 


“Best interest of the Child” should be the paramount consideration for Guardianship. 
Guardianship of a minor person means an overall supervision of the minor’s personality. It 
means utmost care should be extended for the welfare of the minor. Guardianship is basically 
the parent-child relationship which nourishes the physical and emotional development of the 
child. It is the right and primary duty of the parent to take care of the child and make decisions 
for the welfare of the child. Generally, the issue of guardianship arises for want of capacity or 
disability of the wards to take care of themselves or manage and protect their property. The 
concept of guardianship was evolved by the courts during the British administration which says 
that the natural guardian of infant is only his father during his life and on his death comes under 
the guardianship of the mother. Later on the power to appoint guardian was conferred on 
District Courts by the Guardian and Wards Act, 1890. The Hindu Minority and Guardianship 
Act, which came in to effect in the year 1956 modified the former Hindu Law of Guardianship 
of infant. Section 6(a) the Hindu Minority and Guardianship Act, 1956, stipulates that the father 
shall be the natural guardian of a boy or an unmarried girl, only after him, the mother can be 
the natural guardian. There is no plausible explanation as to, why father has to be given first 
preference than the mother. The world is changing day by day with lot of developments in all 
the fields. ‘Only male members of the family are breadwinners’ has become unsound long ago. 
In recent times, in more number of families, the female members are becoming breadwinners 
and the concept of single mother is increasing. Mother, who is bringing and introducing the 
child to this world should be considered as a natural guardian along with the father. But this 
inherent right of natural guardianship is not given directly to a mother under Hindu Law and 
totally denied under Muslim Law. Hence, this paper is an attempt to analyze the discriminatory 


provisions relating to guardianship under Hindu Law and Muslim Law. 


Keywords: Guardianship, Women, Discrimination, Hindu Law and Muslim Law. 
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INTRODUCTION 


India is a country of “Unity in Diversity.” The reason for this characteristic of India is well 
known to everyone. Because of which, India is having various personal laws for the sake of 
governing the personal matters like marriage, divorce, maintenance, guardianship, adoption 
and succession of various religious groups. Personal laws are a set of laws that applies to a 
certain class or a group of people or a particular person, based on religion, faith and culture. At 
present, Hindus, Muslims, Christians, Parsis and Jews are governed by their respective personal 
laws. Despite Uniform Civil Code is placed in Part IV as one of the directives of the Indian 
Constitution, personal laws have been largely being left untouched by all the governments in 
power. The reforms that have taken place so far in the personal laws have been within the ambit 
of individual codes and the changes proposed have come under the criticism of interfering with 


the religious freedom guaranteed by the Indian Constitution. 
Reforms in Personal Laws of India 


Throughout the history of India, efforts were made to address the deep-rooted issue of gender 
bias perpetrated by personal laws. Every religion has taken small but important steps ushering 
in reforms within its fold even though they are not enough to ensure a just and equitable society. 


Some of the important reforms which were taken place are as follows: 


> 1829 - the Bengal Sati Regulation was passed which abolished the practice of Sati. 

> 1856 - Hindu Widows Remarriage Act gave widows the right to remarry which 
was prohibited under social norms. The Act also gave a woman the right to 
property of her new husband but her claim over property of deceased husband was 
withdrawn. 

> 1956 - Hindu Succession Act. 

> 1869 - the Indian Divorce Act was passed which provided grounds for divorce, 
mutual consent for divorce, nullity of marriage and also gave wife the right to file 
petition against husband for divorce. This step meant that marriage was no longer 
seen as a holy union and gave it some characteristics of a civil contract. 

> 1872 - Indian Christian Marriage Act was passed which applied only to the 
Christians domiciled in India except Goan Christians and laid down the conditions 


required for a marriage to be considered valid. 
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> 1909 - efforts were made to mark the validity of Sikh marriage by passing the 
Anand Marriage Act. But it was only in 2012 that registrations under the Act were 
allowed after some amendments were passed. 

> 1929 - the focus was again on far reaching social reforms. The Child Marriage 
Restraint Act was passed which set the minimum age of marriage for men as 18, 
and women as 15. 

> But this was met with opposition from the Muslim community and that led to the 
passing of the Muslim Personal Law (Shariat) Application Act of 1937 which had 
no minimum limit and allowed parental or guardian consent in case of Muslim 
matriages. 

> 2006 — The Shariat Act was overridden by the Prohibition of Child Marriage Act 
which fixed the marriageable age at 21 for boys and 18 for girls for all 
communities. 

> 1939 - The Dissolution of Muslim Marriages Act was passed which dealt with the 
circumstances in which Muslim women can obtain divorce and rights of Muslim 
women who have been divorced by their husbands. 

> 1954 - An important first step towards the realization of a Uniform Civil Code was 
taken with the passing of the Special Marriage Act which allowed civil marriages 
between individuals belonging to same or different religions. 

> 1955 - The Hindu Marriage Act was passed which addressed many of the 
underlying biases in Hinduism and codified laws relating to marriage among those 
Indians who were not Christians, Muslims, Parsis and Jews. It also introduced the 
concept of separation and divorce that did not exist in religious laws as marriage 
was considered sacrament. 

> 1976 - The Marriage Law Amendment Act broadened the grounds for divorce of 
a Hindu marriage and gave minor girls right to repudiate their marriage besides 
other provisions. 

> 1956 - Hindu Succession Act, Hindu Minority and Guardianship Act and Hindu 
Adoptions and Maintenance Act were enacted to cover the matters relating to 
Succession, Adoption, Guardianship and Maintenance. 

> 1986 - The controversial Shah Bano Begum’s case led to the passing of Muslim 
Women (Protection of Rights on Divorce) Act which enabled Muslim women to 


get alimony but only during the period of 90 days post-divorce. 
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> 2005 - The Hindu Succession (Amendment) Act was passed giving equal rights in 
property to daughters of Hindu, Sikh, Jain and Buddhists. 
> 2019 - the Indian Parliament passed the Muslim Women (Protection of Rights on 
Marriage) Act making triple talaq a cognizable offence with maximum three years 
imprisonment and fine. The wife is also entitled to subsistence allowance. 
In spite of various reforms which were taken place from time to time, why are the personal 
laws still discriminatory? Efforts were made throughout the history of India to bring about 
reforms in personal laws. For example, the Hindu Succession Act came into effect in the year 
1956, which has given equal property rights for both male and female members of the family. 
But Hindu daughters were given the equal status of coparcener only after the Amendment Act 
came into effect in the year 2005. So, for getting equal status with son it took around 50 years 


of time. 


Likewise, the Christian Divorce Act of 1869 was amended in the year 2001, to give women the 
right to obtain divorce on grounds of adultery. Earlier, only the men were given this right and 
women had to prove that in addition to adultery, they were subjected to cruelty, bestiality and 
sodomy. Somehow, common grounds for divorce is guaranteed through the Amendment Act 
after a long battle of more than a century of years. Despite the steps taken to address the 
inherent inequality in personal laws, gender justice remains a far-fetched goal. Many of the 
prevalent laws deny women the right to dignity and equality. This is a factor that is common 
across personal laws of all religions. The amended laws are also not without problems. Though 
the Hindu Succession Act gives equal property rights to women, there is a clause which states 
that if a Hindu woman dies without a will, her property will go to the husband’s heirs in the 
absence of a spouse or children. There is that inherent notion that after marriage a woman has 


no place in her family and her husband’s family can exert all her rights over her being. 
Guardianship and Custody of Children 


Guardianship and Custody is an important component of matrimonial relationships. The 
subject assumes greater significance when there is a separation between the parents and they 
fought in court for getting matrimonial relief. It is important to point out the distinction between 


guardianship and custody of children. 


> Guardianship is a more comprehensive term and provides wider rights than mere 
custody. 


> A guardian need not be a custodian; or a custodian, a guardian of the child. 
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> Guardianship exists at law, whereas custody is granted specifically as a 
matrimonial relief to a parent who seeks such custody. 

All the personal laws dealing with marriage and matrimonial reliefs make provisions for 
dealing with the issue of child custody’. The provisions in the matrimonial Acts can however, 
be invoked only when there are some proceedings pending under the Act. The Hindus have an 
additional Act viz., the Hindu Minority and Guardianship Act, 1956. Apart from this there is a 
secular law, the Guardian’s and Wards Act, 1890, which has provisions for appointment and 
declaration of guardians and allied matter, irrespective of caste, community or religion, though 
in some matters the court will give consideration to the personal law of the parties. In 
determining the question of custody and guardianship, the paramount consideration is the 
welfare of the child. The word ‘welfare’ has to be taken in its widest sense and must include 


the child’s moral as well as physical well-being and have also regard to the ties of affection. 
Place of Discrimination under the Hindu Guardianship Law 


The Hindu Minority and Guardianship Act, 1956 is both a codifying and supplemental 
enactment. Its provisions must be read in the context of the Guardians and Wards Act, 1890. 
The mutual rights and liabilities arising out of the relationship of guardian and ward are 
codified in the Act of 1890. The Act sets forth elaborately the Duties, Rights and Liabilities of 
guardians. The Act also provided the procedure for the appointment and removal of guardians 
by the court. But the Hindu Minority and Guardianship Act, 1956, does not contain provisions 
for the abovementioned matters. The provisions of the Hindu Minority and Guardianship Act, 
1956 (and other personal laws) and the Guardians and Wards Act, 1890 are complementary 
and not in derogation to each other, and the courts are obliged to read them together in a 


harmonious way’. 
Statutory Provisions under the Personal Law and the Secular Law 


The following are the statutory provisions in regard to guardianship and custody of children. It 
is pertinent to note that the statutory provisions assign a subservient position to the mother as 
a natural guardian. Section 6 of the Hindu Minority and Guardianship Act, 1956, has provisions 


that are equally discriminatory. Section 6° of the Act considers the father to be the natural 


2 Sec.26 of the Hindu Marriage Act, Sec.49 of the Parsi Marriage and Divorce Act, 1936, Ss.41-44 of the Indian 
Divorce Act, 1869 and Sec.38 of the Special Marriage Act, 1954. 

3 Sec.17 of the Guardians and Wards Act, 1869. 

4 Sec.2 of the Hindu Minority and Guardianship Act, 1956. 

> Sec.6 of the Hindu Minority and Guardiaship Act, 1956. Natural Guardians of a Hindu Minor: 
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guardian of a Hindu child and the mother is given guardianship rights only if the child is below 
five years or in the absence of the father. In all the three clauses (a), (b) and (c) of sec.6, 
discrimination has played a vital role by putting women inferior to men. In clause (a), for 
legitimate children, natural guardianship of mother is recognized only after the father. In clause 
(b), selective discrimination is taking place by putting mother as a natural guardian for 
illegitimate children. The reason for being illegitimate children is varied due to various 
circumstances. Hence, mother should not be totally blamed for giving birth to illegitimate 
children. In clause (c) also, the husband is given the status of natural guardian of his wife. Here 
one important point to be highlighted is, when there is a need for a guardian? If a married 
female is requiring a guardian, why a married male is not having such requirement? If 


guardianship is required for a married male why it should not be vice versa? 


The superior position of the father was also evident in section 19° of the Guardians and Wards 
Act, 1890, prior to its amendment vide Personal Laws (Amendment) Act, 2010. It is clear under 
this provision; no other person could be appointed as a guardian unless the father was found to 
be unfit. These provisions reiterated the traditional concept of superiority of men over women. 
The Law Commission’, vide its Report in 1989, had made various recommendations and 
suggestions to remove gender discrimination in this respect, and had also laid down guidelines 
for the courts. The Commission recommended equal right of guardianship and custody for the 
mother. Pursuant to the Law Commission recommendations as also opinions expressed in 
various judgements and by jurists and academicians, section 19 of this Act has been amended 
by the Personal Laws (Amendment) Act, 2010. Now, vide clause (b) the right of the mother 
has been brought at par with the father; hence if the father or mother are alive and fit to be 


guardians, no other person can be appointed or declared as guardian of a minor’s person or 


(a) in case of a boy or an unmarried girl — the father, after him, the mother, provided that the custody of a 
minor who has not completed the age of five years shall ordinarily with the mother. 

(b) In the case of an illegitimate boy or an illegitimate unmarried girl — the mother, and after her, the father. 

(c) In the case of a married girl — the husband. 


€ Sec.19 of the Guardians and Wards Act, 1890, Guardian not to be appointed by the Court in certain cases: 
a) 
b) ofa minor, whose father is living and is not, in the opinion of the Court, unfit to be guardian of the person 
of the minor, or 


c) 


7 133" Report, ‘Removal of Discrimination Against Women in Matters Relating to Guardianship and Custody of 
Minor Children’ 1989. 
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property. It is also significant to note that there has been no change in the provision of sec.6 of 


the Hindu Minority and Guardianship Act which is still discriminatory. 


Role of Judiciary in Guardianship 


A very significant judgement was delivered by the Supreme Court in Githa Hariharan v. 
Reserve Bank of India and Vandana Shiva v. J.Bandhopadhyaya®, where sec.6(a) of the Hindu 
Minority and Guardianship Act, 1956 and sec.19(b) of the Guardians and Wards Act, 1890 
were challenged as being violative of Articles 14 and 15 of the Constitution of India, since the 
mother is relegated to an inferior position. In Githa Hariharan, the parents of a minor applied 
to the Reserve Bank of India for relief bonds in the name of their son. I, n the application, they 
stated that the mother would act as the guardian of the child for purposes of investments made 
with the money. Accordingly, in the prescribed form, the mother signed as the guardian. The 
bank refused to entertain the application, and asked the parents to produce the application form 
signed by the father, or a certificate of guardianship from a competent authority, in favour of 


the mother. Against this, the mother filed a petition in the court. 


In Vandana Shiva, divorce proceedings were already pending and the father prayed for the 
custody of their son. He, allegedly, was repeatedly was writing to the petitioner asserting that 
he being the only natural guardian of the child, no decision pertaining to the child should be 
taken without his permission. The petitioner, consequently, moved the Supreme Court 
challenging the above mentioned provisions of the Hindu Minority and Guardianship Act, 1956 


and the Guardians and Wards Act, 1890, as being unconstitutional. 


Hearing both the petitions together, the Supreme Court observed that the wording of sec.6(a) 
of the Hindu Minority and Guardianship Act, 1956, the father after him the mother — do give 
an impression that the mother can act as a guardian only after the lifetime of the father. 
However, instead of striking down this section, as also sec.19(b) of the Guardians and Wards 
Act, 1890 as unconstitutional, it chose to construe them in a manner, in which they would not 
offend the constitutional mandate of equality and non-discrimination. Hence, adopting the rule 
of harmonious construction, it held that the word ‘after’ in sec.6(a) of the Hindu Minority and 
Guardianship Act, 1956, need not necessarily mean ‘after the lifetime’ but, ‘in the absence of’. 


If the father is not in charge of actual affairs of the minor, either because of his indifference, or 


8 AIR 1999 SC 1149: (1999) 2 SCC 228. 
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by virtue of mutual understanding between the parents, or because of some physical or mental 
incapacity, or because he is staying away from the place where the mother and the minor are 
living, then, in all such situations, the father can be considered as ‘absent’ under the provisions 
of both the abovementioned statutes, and the mother, who in any case is a recognized natural 


guardian, can act validly on behalf of the minor as the guardian. 


The predominant consideration in every case, however, would be the welfare of the child. This 
ruling of the Supreme Court will solve the problems of many mothers, who are practically in 
charge of the affairs of the minor children, and who face harassment and embarrassment from 


various authorities, who insist on father’s signatures. 
Guardianship under Muslim Law 


Under the Muslim Law, father enjoys a more dominant position in regard to custody and 
guardianship of children. Even, when the mother has custody over the child, the father has a 
right of supervision and control. As pointed out by the Privy Council in Imambandi v. 


Mutsaddi?: 


It is perfectly clear that under the Mahomedan law the mother is entitled only to the custody 
of the person of her minor child up to a certain age according to the sex of the child. But she 
is not the natural guardian; the father alone or, if he be dead, his executor under the Sunni law 


is the legal guardian. 


Under the Shia law, a mother’s right to the custody of her minor children i.e., hizanat extends 
until a son is two years old, and the daughter attains the age of seven. Under the Hanafi Law, 
a mother is entitled to the custody of her son till he reaches the age of seven, and in case of 
daughter, till she attains puberty. The mother’s right continues, if she is divorced from the 
father of the child, unless she remarries, in which case the custody belongs to the father. This 
is, however, is not a rigid rule and the court can deviate, if the welfare of the child so demands. 
Where there is a conflict in the application of the provisions of personal law and the Guardians 


and Wards Act,1890, the latter will prevail!°. 


? 45 IA 73, pp.83-84. 
10 Poolakkal Ayisakutty v. P.A.Samad, AIR 2005 Ker 68,p.70, the Kerala High Court opined that the principles 
exported by personal law..... cannot be read in isolation and divorced from the provisions of the Guardians and 
Wards Act. The overriding consideration is the welfare of the child and the personal law would yield to the 
provisions of the Act. 
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As far as guardianship of property of the minor is concerned, only the father, executor of the 
father, father’s father, executor of the father’s father can act as legal guardians and the mother 
cannot be the legal guardian of minor’s property'!. In Gulam Husani Kutubuddin Maner v. 
Abdul Rashid Abdul Rajak Maner'”, the Apex Court of India held that, a mother of the minor 
cannot be appointed as his guardian to accept gift on his behalf during the lifetime of minor’s 


father. 
CONCLUSION 


From the above discussion, it is very clear that the personal laws of India are glaringly 
discriminatory in almost all the personal matters of various religious groups in general. In 
particular Guardianship laws of India are also equally discriminatory. Even the judiciary has 
played a vital role in interpreting the provisions of personal laws to some extent!?. However, 
since the court in Githa Hariharan’s case has delved only on the interpretation of the word 
‘after’, the primary clause under which the mother would be the guardian, only ‘after’ the father 
still stands. The only change that the judgement has made, is that it has given an extended 
meaning to the word ‘after’, to include several situations. It has not conferred equal 
guardianship right on the mother. This is the position of mother as guardian under Hindu Law 
The position of mother as guardian under Islamic Law is worse than that of Hindu Law of 
guardianship. A strong and reasonable law for regulating guardianship is the need of the hour 
in India. A uniform law for guardianship can be brought in, because the paramount 
consideration for guardianship is the “Welfare of the Child!*”, which is quite common for all 


irrespective of religion. 
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MISUSE OF PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 
2005 — A CRITICAL ANALYSIS 
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ABSTRACT 


It is a well-known fact that domestic violence should be treated as a violation of human rights. 
In India, there is an alarming increase in violence against women which resulted in the 
enactment of various laws to prevent such violence, especially domestic violence against 
women. For the same reason "The Protection of Women from Domestic Violence Act 2005" 
was enacted. This Act came into existence with the intention to protect women from persons 
who are subject to violence which is termed domestic violence. This Act draws strength from 
articles 14,15 and 21 of the constitution to provide equality to women. Any woman aggrieved 
in her domestic relationship, whether or not she is living with her spouse, can make a complaint 
to the concerned judicial magistrate. Domestic violence generally includes abuse either 
physical or mental. Even not looking after the woman in a relationship by not providing her 
with basic necessities like food, cloth, shelter, etc., can also be considered domestic violence. 
Though the intentions behind the legislation are good, this Act is being misused by some of the 
women with vendetta motives. Some of the women are misusing this Act to harass their 
husbands or to make them yield to their demands. The accused persons are at the receiving end 
as the Act is more inclined toward women. The main intention of this Act is to protect the 
victims and to provide relief but not to fulfil their selfish needs or ulterior motives. Hence, 
remedies should be given to such wrongfully accused persons and a thorough investigation 
should be done by the police department, district Judge and National Commission for Women 
so as to prevent the misuse of the act by the women with malicious intentions. The intention of 
the author is not to omit or repeal the Act but to provide relief to such wrongfully accused 


persons. It is very important to call a spade a spade. Hence the Author is going to discuss how 
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this Act is misused by such women and how the courts decide such cases along with decided 
case laws. Finally, the author will end the discussion with probable suggestions. 
Keywords: Domestic Violence, Abuse and Misuse, Vendetta, Malicious intention, Thorough 


Investigation. 


INTRODUCTION 
Status of women during pre-Independence and post-Independence 
In Ancient India, women were held in high esteem and were given high importance. In our 
Vedas and Upanishads, women are considered goddesses. They were treated with the utmost 
respect and were given equal importance as men. They were allowed and also encouraged to 
participate in all activities which required their opinions, ideas, and viewpoints. But as time 


passed, many changes came in society, and gradually the position of women declined. 


In India, during the Pre Independence period, men dominated society while women were 
secondary to them and were in a deprived state. In a family, men were solely in charge of all 
decisions and women had no say in it. Women were only in charge of all household chores and 
menial work. They were not allowed to do any other tasks which required their ideas and 
viewpoints. During those days, women were given the least importance and thought that their 
rightful place was at home. The practices of sati, child marriage, polygamy, female infanticides, 
domestic violence, etc., only deprived and exploited the women of their rights. The inhuman 
and evil practice of sati where the wife is burned alive in the funeral pyre of her husband was 
fought against by Shri Raja Ram Mohan Roy and it was finally abolished by Lord William 
Bentinck in 1829. After the advancement of science and technology, the practice of female 
foeticide has increased on a large scale. This resulted in a drop in the female ratio. Dowry has 
become a common practice. The more well-settled a groom is, the higher will be the dowry 


demand. The crime rate against women is increasing day by day at an alarming rate. 


After independence, Revolutionary changes were made in the position of women in India. 
Various acts, amendments, and laws were made to provide equal rights, protection, and 
empowerment for women. The Constitution of India has provided for several special steps that 
are to be taken by the government so as to improve the condition of women. A quick and 
effective change in the status of women was achieved through social legislation. The 


Constitution of India guarantees certain fundamental rights and freedom such as Article 21 
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which is ‘protection of life and personal liberty’. Indian women are benefited from these rights 
in the same manner as Indian men. Article 14 ensures ‘equality before the law’ and Article 15 
prohibits any discrimination on the grounds of religion, race, caste, sex, or place of birth. 
Article 16(a) forbids discrimination regarding employment in an office under the state on the 


grounds of religion caste, sex, descent, and place of birth, residence, or any of them. 


In the post-independence era of India, various laws were passed for the empowerment of 
women. These legislations were made in order to provide equal rights and privileges to women 
just as men so as to eliminate discrimination against women, to remove inequality between 
them, and also to remove any external barriers that may be in the way of their self-realization 
and development. Some of those legislations are the following as given under: 

e The Hindu Marriage Act of 1955: 
This Act provides equal rights to women in marriage, divorce, and also maintenance in certain 
cases. 

e The Hindu Women’s Right to Property Act of 1973: 
This Act provides more facilities to women. 
According to this Act, a daughter, widow, and also mother can inherit the property of the 
deceased simultaneously. Now women can hold their property absolutely with full right to sell, 
mortgage, and dispose of it as she desires. But according to the Hindu Succession Act, of 1956, 
women have the right only to enjoy their husband's share in coparcenary property for their 
lifetime without any right to alienate property. 

e The Hindu Minority and Guardianship Act of 1956: 
This Act provides that a woman is entitled to be the natural guardian of her minor children. 

e Dowry Prohibition Act of 1961: 
According to this Act, taking or demanding dowry is an offense punishable by imprisonment 
and or fines. 

e The Equal Remuneration Act of 1976: 
This Act prohibits wage discrimination between male and female workers. 


These legislations also include the Domestic Violence Act, of 2005. 


Definition of Domestic Violence? 


3 Section 3 —For the purposes of this Act, any act, omission or commission, or conduct of the respondent shall 
constitute domestic violence in case it— 
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Section 3 of the Act mentions that any act/conduct/omission/commission that harms or injures 
or has the potential to harm or injure shall be considered as ‘domestic violence’. Under this, 
the law considers physical, sexual, emotional, verbal, psychological, and economic abuse or 
threats of the same as an ‘act of violence’. Therefore, women are not required to suffer a 
prolonged period of abuse before addressing the law. The broad definition of Domestic 


violence includes all types of violence within its ambit.* 


Kinds of Domestic Violence 
The main kinds of Domestic Violence - 

e Physical Abuse - Physical abuse basically involves the usage of physical force against 
a woman in a way that causes bodily injury or hurt. There are various forms of physical 
abuse like beating, punching, kicking, throwing objects, damaging property, kicking 
doors, abandoning her in a dangerous or unfamiliar place, threatening or hurting her, 
forcing her to leave the home, hurting her children, etc. 

e Emotional Abuse - All abusive relationships do not require violence. Many women 
suffer from emotional abuse, which is often minimized or overlooked. It includes verbal 
abuse such as shouting, yelling, blaming, and shaming. Isolation, intimidation, 
controlling behaviour, Insulting or continually criticizing her, etc., also come under 
emotional abuse. 

e Sexual Abuse - Sexual abuse is basically a form of physical abuse. Any situation in 
which a woman is forced to participate in unwanted, unsafe, or degrading sexual 
activity, hurting a woman with objects and weapons during sex, is sexual abuse. Forced 
sex, even by the spouse with whom she has consensual sex, is an act of violence. 

e Economic Abuse - Economic abuse is not a well-recognized form of abuse among 
women but it also comes under abuse (or) violence. Economic abuse is basically when 
a woman is not economically supported (i.e) a woman not being provided with enough 


money by her husband to maintain herself and her children, which includes money for 


(a) harms or injures or endangers the health, safety, life, limb or well-being, whether mental or physical, of the 
aggrieved person or tends to do so and includes causing physical abuse, sexual abuse, verbal and emotional abuse, 
and economic abuse; or 

(b) harasses, harms, injures, or endangers the aggrieved person with a view to coerce her or any other person 
related to her to meet any unlawful demand for any dowry or other property or valuable security; or 

(c) has the effect of threatening the aggrieved person or any person related to her by any conduct mentioned in 
clause (a) or clause (b); or 

(d) otherwise injures or causes harm, whether physical or mental, to the aggrieved person. 

4 Indiankanoon.org 
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food, clothing, medicines, etc., and also not allowing a woman to opt for any 
employment. Forcing her to move out of the house and not providing her rent, in the 
case of a rented household also results in abuse. When she is deprived of financial 


resources entitled to her or her ability to make money. 


However, seeking maintenance to fulfil their selfish needs and to unjustly enrich one’s self by 
not proving that the said act is domestic violence, is a gross abuse of the process of law. As 
stated above, the Act gives a wide range of interpretations of the term ‘domestic relationship’ 
and under section 2(f) of the Domestic Violence Act, live-in relationships are also included 


within the scope of marriage under the definition of the domestic relationship. 


Protection of Women from Domestic Violence Act, 2005 

The offense of domestic violence is said to be committed by anyone in the victim’s domestic 
circle. It does not only include her husband. It includes her husband’s family members or even 
his relatives. The word ‘domestic violence’ shall be used when there is a marital relationship 
or a close cohabitation relationship in the case of live-in, between the offender and the victim. 
The various forms of domestic violence include mental abuse, physical abuse, child abuse, 
honour-based abuse such as honour killing, female foeticide, and all forms of abuse by the 
spouse. This act treats domestic violence as a violation of human rights. It provides relief to 


the victim which is meant to provide immediate relief in emergency situations. 


At present, various steps are being followed to address the social issue of domestic violence. 
Governments across the world have taken various proactive measures to eliminate domestic 
violence. Moreover, the media, politicians, and various campaigning groups came forward to 


make people understand and acknowledge domestic violence as a social evil. 


In India, the offense, ‘domestic violence’ is mentioned under the Protection of Women from 
Domestic Violence Act, 2005 and it is defined under Section 3 of this act, which states that any 
act, commission, omission, or conduct of a person which harms, or injures or endangers the 
health or safety of an individual whether mentally or physically shall constitute ‘domestic 
violence’. It also includes that any harm, harassment, or injury caused to an individual or any 


person related to that individual to meet any unlawful demand would also constitute domestic 
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violence. This definition is comprehensive in nature and is based on international law such as 


the UN Declaration on Violence Against Women and a Model Code. 


The main objective of this Act is to provide safety and relief to the aggrieved party; under this 
act, the women who face violence in their marital homes are provided with protection. The 
origin of the Act is from Article 15 (2) of the Constitution of India, which states that “The State 
can make special provisions for women and children” which is towards realizing the right to 


equality. 


From a woman’s point of view, the law has traditionally risen from a patriarchal approach and 
the law’s treatment of women compared to men has not always been equal and fair. This Act 
was the first substantial step taken to draft the law from a new perspective within an old 
framework. However, some women have insufficient knowledge and understanding of the law 
and lack access to the courts. Hence it is necessary to provide the necessary knowledge and 
infrastructural tools with which to access the law can be made easily available. For this purpose, 
the Act has created the office of Protection Officer and recognized the role of the Service 
Provider. This act has imposed duties on the government to provide legal aid, medical facilities, 


and shelter homes so that women in distress be given a helping hand. 


Objectives of the Domestic Violence Act, 2005 
The main objectives of the Domestic Violence Act, of 2005 are: 
1. Preventing domestic violence and taking adequate steps for its prevention if such 
violence occurs. 
2. Providing protection and safety to the victims of domestic violence in the cases such an 
act occurs. 
3. Enforcing severe punishment and holding the culprits accountable for committing such 
heinous acts of violence. 
4. Legislating and implementing the law in accordance with international standards for 
the purpose of prevention of domestic violence. 
5. Creating awareness among the public about domestic violence. 
6. Providing justice in a timely, cost-efficient, and convenient manner to the aggrieved 


person and 
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Executing the required programs, services, and agendas for the recovery of the victims 


of domestic violence. 


Significant provisions of the Domestic Violence Act, 2005° 


Protection Officers 


According to section 8 of the Domestic Violence Act, Protection Officers are appointed by the 


State Govt. Depending on the size and requirements, the number of Protection Officers varies 


from one district to another. The powers and duties which are to be exercised by the Protection 


Officers are provided under section 9 of this Act. As per this Act, the Protection Officers must 


be a woman as far as possible and they should possess the qualifications as may be prescribed 


under the Act. 


Powers and functions of Protection Officers 


As under section 9 of this act, the powers and functions of Protection Officers are as follows: 


1. 


5 


To assist the Magistrate regarding the discharge of their duties in compliance with this 
act. 

To make a report of domestic violence incident to the Magistrate after receiving any 
such complaint regarding the incident of domestic violence and should also forward 
such copies to the police officer in charge of the police station that has jurisdiction over 
the incident. 

To make the application in the prescribed manner to the Magistrate when the aggrieved 
person seeks the issuance of the protective order. 

To ensure that free legal aid is available to the victims under the Legal Services 
Authorities Act, 1987. 

To maintain a complete list of all the service providers who provide legal aid or 
counselling to such victims, shelter homes, and medical facilities in the local area within 
the jurisdiction of the Magistrate. 

To provide the victim with medical treatment, if she has sustained any bodily injuries 
and send a copy of such report in the prescribed manner to the Magistrate as well as to 


the police station which has jurisdiction. 


https://www.scconline.com/blog/post/2020/07/27/law-on-domestic-violence-protection-of-women-from- 


domestic-violence-act-2005/ 
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7. To find a safe shelter home for the victim, if she requires, and forward such details to 
the Magistrate and the police station which has jurisdiction as prescribed under this act. 


8. To make sure that the monetary relief to the victims is in accordance with this Act. 


Powers and functions of service providers 

Section 10 of this Act deals with service providers and their functions & duties. As per this 
Act, Service providers are defined as voluntary associations that are registered under 
the Societies Registration Act, of 1860 or a company that is registered under the Companies 
Act, of 1956 whose main aim is to provide protection, legal aid, medical, financial, or any other 
assistance in the interest of women. 

The following are the powers and duties of service providers: 

1. Service Providers have the authority to record any incident of domestic violence and 
submit such a copy to the Magistrate or Protection Officer within the local limits of that 
place. 

2. Service providers must conduct a medical examination of the victim and send such a 
report to the Protection Officer, Magistrate, and the police station within the jurisdiction 
where the domestic violence took place. 

3. They also have the responsibility to provide a shelter home to the aggrieved person if 
they require one and send a copy of such report of lodging of the victim to the police 


station which has jurisdiction. 


Police officers and Magistrate 

The duties and functions of both police officers and the Magistrate are stated under section 5 
of the Domestic Violence Act, 2005. As per section 5, when a police officer, service provider, 
or Magistrate who has received any complaint of domestic violence, or is present at the scene 
of the occurrence of domestic violence, or an incident of domestic violence is reported to him, 
then they must follow the steps as given below: 

1. First, they must inform the aggrieved person about her rights for making an application 
regarding an order for monetary relief, receiving relief by way of a protection order, 
residence order, custody order, compensation order, etc. 

2. Secondly, they should inform the aggrieved person of the availability of services of the 


service providers. 
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3. Thirdly, the aggrieved person should be informed about the services of the Protection 
Officers. 
4. Fourthly, they should inform the aggrieved person about her right to free legal services 
under the Legal Services Authorities Act, 1987 
5. Also, they should inform the victim of her right to file a complaint under Section 
498A of the Indian Penal Code, 1860. 
Duties of medical facilities and shelter homes 
As per Section 7 of this Act, if an aggrieved person requires any medical facilities, then the 
person in charge of the medical facility shall provide such assistance to the aggrieved person. 
Under section 6 of this Act, if any aggrieved person of domestic violence requires a shelter 
home, the person in charge of a shelter home shall provide a suitable shelter for the victims of 


domestic violence in the shelter home. 


Duties of the Government 
According to section 11 of the Domestic Violence Act, certain duties and functions are vested 
in the Government. They are as stated below: 

1. The Central, as well as, State Governments shall take all measures to make sure that 
the provisions of this Act must be given wide publicity through public media so that 
the citizens become well aware of such provisions. 

2. Both the Central and State Governments officers including the police officers and the 
members of the judicial services shall be given periodic sensitization and awareness 
training in respect of the provisions of the Act. 

3. Both the Central and the State Governments shall make sure that there is effective 
cooperation between the services provided by the Ministries and the Departments 
regarding the issues of Domestic Violence. 

4. Also, both the Central and State Governments must also make sure that the protocols 
for the various Ministries regarding the services given to women under this Act are 


diligently followed. 
Application to the Magistrate 


As per section 12 of this Act, the victim, or the Protection Officer of that locality or any other 


person on behalf of the victim shall make an application to the Magistrate claiming one or more 
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reliefs under the Domestic Violence Act, 2005. The application must contain all the necessary 


details as prescribed under this Act. 


Under section 12(4) of this act, the Magistrate shall fix the date of hearing which shall not 
extend more than three days from the date of receiving such application. Moreover, the 
Magistrate should also aim to dispose of all such applications made under Section 12 of this 
Act within a period of sixty days from the date of its first hearing. Furthermore, the Domestic 


Violence Act, 2005 shall authorize the Magistrate to grant the following orders and reliefs: 


Monetary reliefs 

As per section 20, the Magistrate may while disposing of the application, direct the respondent 
to pay monetary relief to meet the expenses incurred and the losses suffered by the victims and 
their child, if any, as a result of the domestic violence. Such relief may include the loss of 
earnings, medical expenses, the loss caused due to damage or destruction of any property, and 
the maintenance of the victims and their children in accordance with Section of the Criminal 


Procedure Code. 


The respondent must pay the monetary compensation to the victim within a stipulated period 
and if they fail to do so then the Magistrate shall order the employer or a debtor of the 
respondent, to directly pay to the aggrieved person or deposit with the court a portion of wages, 
salaries, or debt to be paid to the respondent and the amount shall be adjusted towards the of 
monetary relief payable. Section 22 of this Act also states that the respondent shall be made 
liable to pay compensation to the aggrieved person for causing any physical damage or injury 


including mental torture and emotional distress as directed by the Magistrate. 


Custody orders 

As per Section 21 of the Domestic Violence Act, 2005 the Magistrate on hearing the 
application concerning domestic violence, has the authority to order the custody of any child 
or children directed towards the aggrieved person or the person making the application on 


behalf of the victim. 
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Protection orders 

Under section 18, the Magistrate may if satisfied that domestic violence has taken place then 
pass a protection order in favor of the victim to prevent the respondent from committing any 
acts of domestic violence or abetting any acts of domestic violence going forward. The 
Magistrate shall also prevent the respondent from contacting the aggrieved person, entering the 
place of employment of the aggrieved person, or causing any violence to the dependents, 


relatives, or any person who assists the aggrieved person. 


Residence order 

As per Section 19 of this Act, the Magistrate may if satisfied that domestic violence has 
occurred, pass a residence order preventing the perpetrator from disturbing the possession of 
the aggrieved person from the shared household, or withdrawing himself from the shared 
household, or restraining the perpetrator or any of his relatives from entering the shared 
household and prohibiting the perpetrator from renouncing his rights in such shared household. 
Jurisdiction and Procedure 

According to section 27 of this act, the court of Judicial Magistrate of the first class or the 
Metropolitan Magistrate within that area has the jurisdiction to hear such cases. Section 27 of 
this Act states the following: 


1. The aggrieved person permanently or temporarily resides or carries on business or is 
employed in that area. 

2. The respondent resides, carries on business, or is employed within his local limits of 
the area. 

3. The competent court shall be responsible to grant protection orders or any other orders 
as the case may be. 


According to Section 28 of this Act, all the proceedings arising under this Act shall be governed 
by the provisions of the Code of Criminal Procedure, 1973. 

Domestic Incident Report (D.I.R.) 

According to Section 2(e) of this Act Domestic Incident Report is said to be a report made in 
the prescribed form on receipt of a complaint of domestic violence made by a victim. It is a 
document that contains all the details of the victim and the accused and their relationship. It 
also includes information regarding the victim's children and their residence, details regarding 
the incident of domestic violence, types of orders required under the Act, and any assistance 


including medical facilities, shelter homes, etc., if required. As per section 10(2)(a) a service 
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provider shall make a record domestic incident report and shall forward a copy to the 
Magistrate as well as the Protection Officers who have jurisdiction in that area. 

The legislative intent behind the Act, 2005The legislative intent behind the enactment of the 
Domestic Violence Act, of 2005 has been discussed in the case Indra Sarma v. V. K. V. 
Sarma’. It was held that the reason for the legislation of such an Act is to provide protection 
rights to women who are victims of violence of any type that occurs within the family. This 


Act protects such women from facing violence within the four walls of their homes. 


In the case of Vandhana v. T. Srikanth’, the Madras High Court held that the main objective of 
the Protection of Women from Domestic Violence Act, 2005 is to provide for more effective 
protection of the rights of women which are guaranteed under the Constitution, which are 


victims of violence of any kind occurring within the family and for matters as under this act. 


Misuse of Domestic Violence Act 2005 

As stated above, the main purpose of the Domestic Violence Act is to provide protection and 
safety to aggrieved persons. This Act was enacted to prevent such (heinous atrocities) domestic 
abuse against women and to bring women to an equal footing as men. But this Act is being 
misused by some of the women for their personal motives without proving such incidences of 
domestic violence. The ambit of accused persons not only includes the victim’s husband but 


also that husband’s family and relatives. 


The former President of India, Pratibha Devisingh Patil has also stated that “There are some 
instances where women are subjected to misuse of the protective legal provisions which were 
enacted for the benefit of women, with vendetta motives and to settle scores. Through some 
surveys, it was concluded that 6 to 10 percent of dowry complaints that were filed, were false 
and were done with a personal motive. The main purpose is the fair implementation of legal 


provisions and fulfilling their honest objectives.” 


There are various domestic violence cases that prove that there is a misuse of the Act. In the 


case of Major Singh & Another v. Sarabjit Kaur’*, the wife filed a false complaint of domestic 


€ AIR 2014 SC 309 
7 O.A No.764 of 2007 in C.S. No. 548 of 2007 
8 Cri. A. No.433 of 1997 
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violence against her husband because she was having an extramarital affair. For that reason, 
she tried to threaten her husband but her husband filed for divorce. The Punjab High Court 
passed the judgment stating that the Protection of Women from Domestic Violence Act is being 
misused by some women to terrorize their spouses, also including their families and distant 


relatives. At present, this phenomenon has been named ‘legal terrorism’, 


In Smt. Geetanjali v. Sri B.M. Anantha’, the wife filed a false complaint of Domestic Violence 
against her husband to acquire his property. After the investigation, it was found that it was a 
false case and the judgment was passed by the Metropolitan Magistrate, Bangalore stating that 
the testimony of the complainant woman was falsified various facts and misused the Domestic 
Violence Act, in order to harass her husband and his family members to extort unjustified 


money for her personal gain. 


In Bawinder Verma v. Richa Sharma’, the Punjab High Court passed the judgment stating that 
the Domestic Violence Act, 2005, instigates few women to misuse the provisions of this act 
and the accused are wrongly being prosecuted under the law without any reason. The court 
observed that the notable flaw in this act is that some women will find it hard to resist the 
temptation to teach a lesson to their male relatives and will file frivolous and false cases by 


misusing this Act. 


In Sushil Kumar Sharma v. Union of India!!, the Supreme Court held that mere misuse of the 
provision of law does not invalidate the legislation as a whole. But it also accepted that there 
are instances where the complaints under Section 498-A were filed with a personal vendetta 
motive and it is for the legislature to find ways regarding how to deal with such misuse of the 
Act and also how to provide remedies to those who suffered during and after the trial by being 


falsely accused. It also held that the misuse of this Act amounts to legal terrorism. 


However, such shortcomings of the Domestic Violence Act should not affect the punishing of 
the real perpetrators whose actions resulted in Domestic Violence. It is worth noting that at 


present, in our country, cases of dowry death, demanding dowry, and torture/cruelty by 


? Cri.Misc.No.65/2012 
10 Cri.Misc.No.11712 of 2015 
11 JT 2005 (6) SC 266 
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husbands and other relatives against women collectively are on the rise. This implies that in 
India, irrespective of socio-cultural differences, women are continued to be exploited, harassed, 
and tortured in their domestic space. Hence the ‘female bias’ being the main reason behind 
such Acts or its potential for being misused should not be exaggerated, even though it is still 


necessary to be careful of such cases. 


In Krishna Bhattacharjee v. Sarathi Choudhury and Another’, the Apex Court while giving 
the judgment elucidated on the duty of the courts while dealing with complaints relating to the 
Domestic Violence Act which are as follows: 

e It is the duty of the Court to examine the facts from all angles whether a petition made by the 
petitioner and the plea by the respondent is true and valid. 

eThe Court of Law must uphold the truth and justice shall be done. 

elt is obligatory to ensure that the aggrieved person, is not faced with non-adjudication because 
the Act was enactment for the purpose of women’s empowerment and to ensure that they do 


not suffer any kind of domestic violence. 


Only because there is a misuse of the domestic violence Act does not mean that there is no 
woman who is subjected to domestic violence. Domestic Violence is still widely prevalent all 
over the country. So, the best solution to the apparent misuse is not the repeal or striking down 


of the whole provision but the appropriate steps should be taken to curb it. 


SUGGESTIONS 
To avoid misuse of the Act, a proper investigation should be made by the police after the 
complaint is registered by the wife. A committee should also be formed that can make reports 
as to the situation and their opinion on facts and the situation of the case. Even before arresting 
the accused person, a proper investigation must be made by the relevant authorities as domestic 
violence is non-bailable and no proof is required for an arrest. Specific guidelines should be 
made to follow while dealing with such cases which include- 

e A Thorough investigation by the police department of the competent jurisdiction. 

e Report of such investigation to be submitted before the District Court. 

e Not to arrest the accused without proper investigation or proof but shall provide the 


victim with required protection, safety, and security. 


12 Cri Appeal No. 1545 of 2015 
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e Provide knowledge to women and educate them about the Act and the proper situation 
in which it is to be used, through various camps. 

e Appoint various other committees to investigate and submit a report of their views to 
the District Judge. 


e To Provide remedies and relief to such wrongly accused persons. 


CONCLUSION 
Though the intentions behind the legislation are good, this Act is being misused by some of the 
women with vendetta motives. Some of the women are misusing this Act to harass their 
husbands and their family or to make them yield to their demands. The accused persons are at 
the receiving end as the act is more inclined toward women. The main intention of this Act is 
to protect the victims and to provide relief but not to fulfill their selfish needs or ulterior 
motives. Hence, remedies should be given to such wrongfully accused persons and a thorough 
investigation should be done by the police department, district Judge, and National 
Commission for Women so as to prevent the misuse of the act by the women with malicious 
intentions. The intention of the author is not to omit or repeal the Act but to provide relief to 


such wrongfully accused persons. 


As it is very important to call a spade a spade, the Author concludes that by following the 
suggestions given above and other suggestions if any, the misuse of Domestic Violence is to 
be reduced and relief should be provided for the wrongly accused persons. As the main purpose 
of any act is the fair implementation of legal provisions and fulfilment of their honest 


objectives. 
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ABUSED AND ABANDONED OLDER GENERATIONS — ADEQUACY OF LAW -A 
HUMAN RIGHTS PERSPECTIVE 


Ms. Monisha. B! 
ABSTRACT 


‘Abused and Abandoned’ is the most often used phrase of plight for any grievance petition 
under the Maintenance of Parents and Senior Citizens Act, 2007. This study uses ‘Grievance 
petition’ than ‘Maintenance Petition’ which is used in the statute, for a reason that the former 
suits the scenario. The Law protecting Old-aged Parents and Senior Citizens was enacted way 
back in the year 2007, but the implementation part is dwindling from State to State perhaps, 
District to District. The Law aims at providing basic needs to the Parents and Senior Citizens 
that it used ‘Maintenance’ as a term to equate the status of the Old-Aged as dependents under 
the law of Maintenance. It is not an exaggeration to read and listen to elders who are put to 
abuse, humiliation, and discrimination and are abandoned finally without any security for their 
Life. Infact, they are termed destitute once they cross the age of the Working population. 
Barring property rights, basic rights to food and medical or financial needs are not guaranteed 
to these sects in society. It is more grieved than asserted as a right to Maintenance as said in 
the Statute. Many studies reveal that the turbulent changes in society, degeneration of the Joint 
family system, industrialization and globalization have cornered the fulfilment of obligations 
towards the elders. In fact, studies reveal social and economic developments determine the 
relationship between older and younger generations. Comprehending rationality on the causes 
for the plight of the older generation has been the focus of many studies, however, grief in 
solace cannot be mere Property Right or Right to Maintenance but a basic right which every 
living possesses. This study is an endeavour to unleash the aimed purpose of the Act and 
whether it guarantees the basic rights to those Old-aged parents and Senior Citizens. It also 
answers the question as to whether the said act is implemented to ensure older generations in 


the Country have the basic right to life and dignity. 


Keywords: Filial support, Old-aged Parents, Maintenance, India, Human Rights, Maintenance 


and Welfare of Parents and Senior Citizens Act of 2007 
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INTRODUCTION 


India is home to 100 million elderly people. It is reported by the Government of India that its 
elderly population to rise 41% over the next decade to touch 194 Mn in 2031.” According to 
The State of Elderly in India Report (HelpAge India)’, every second elderly person suffers 
abuse within the family. Four in 10 testify to verbal abuse, and one-third to disrespect. Many 
are coerced to work through the day “worse than domestic servants,” and are refused even 
basic needs. The 52nd round of the National Sample Survey Organisation finds that nearly half 
of the elderly are fully dependent on others for their economic needs and another 20% are 


partially dependent.* 


The policy which the Government strives to bring forth is to ensure the financial independence 
and dignity of senior citizens. In pursuit of which several legislations exist and are enacted, the 
Code of Criminal Procedure (Chapter IX), Section 125(1)(2) requires persons having sufficient 
monetary means to take care of their parents if the latter is unable to take care of themselves. 
Hindu Adoption and Maintenance Act, 1956 requires Hindu sons and daughters to maintain 
their elderly parents when parents are unable to maintain themselves. The United States has in 


pursuance of the same, enacted the Elder Abuse Protection Act of 2021.° 


The term ‘elders’, ‘old-aged parents’, and ‘senior citizens’, though mean different in various 
contexts, this study is focused on old-aged parents and their Human rights under The 
Maintenance and Welfare of Parents and Senior Citizens Act, 2007 (Hereinafter “the Act”). 
This study is an endeavour to unleash the aimed purpose of the Act and whether it guarantees 
the basic rights to those Old-aged parents and Senior Citizens. It also answers the question as 
to whether the said act is implemented to ensure older generations in the Country, the basic 


right to life and dignity. 
Literature Reviewed 


The chosen theme for the study is “Abused and Abandoned Older persons.’ The theme points 


to the family structure in India and the plight of older generations in the Family. The theme 


? Elderly in India 2021’ Report Published by Ministry of Statistics & Programme Implementation (MOSPI) 

3 http://www.helpageindia.org/downloads/SeniorGuide.pdf. 

4 National Sample Survey 1995-1996 (52nd Round) - Schedule 25 - Health Care India, 1995 — 1996; accessible 
at https://catalog.ihsn.org/index.php/catalog/3242/study-description 

5 Text - H.R.2922 - 117th Congress (2021-2022): Elder Abuse Protection Act of 2021, H.R.2922, 117th Cong. 
(2021), http://www.congress.gov/. 
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connotes abuse of Older-generations by any members of the family not only their children. It 
also attempts to study the legal perspective on guaranteeing the older generation their basic 
rights against abuse and abandonment. The literature reviewed included various policies and 
programmes but does not centrally focus on Inherent Human rights against abuse and 
abandonment and the effectiveness of the MWPSCA.° Another literature in India focussed on 
the Human rights aspect of the Abuse of parents but has not been limited to the Act.’ An 
article on ‘Law Relating to the Rights of Senior Citizens in India- a study’ focuses on the 
policies and programmes in India but not on centrally focussing on the MWPSC Act.® One 
study focussed on the Act but addresses a descriptive Analysis of the Act and the salient 
features of the Act and their implementation.’ The above studies through a focus on the elderly 
and their protection including the Act have failed to critically analyse the Human Rights 
perspective of the Act and how the Act is being implemented and whether the implementation 


part is covered under the guaranteeing of Human Rights. 
Hypothesis: 


The Maintenance and Welfare of Parents and Senior Citizens Act, 2007 adopts a materialistic 
application of provisions to the grievance Petitions of Parents and Senior Citizens and does 


not adequately guarantee the Human rights of the Parents and Senior Citizens. 


Research Questions: 


Is the Law protecting Old-Age Parents in India adequate to guarantee Human rights? 

2. Is the Pious Obligation of a Son/Daughter to maintain their Old-Aged parents given a 
Binding rule of Conduct in the Maintenance and Welfare of Parents and Senior Citizens 
Act? 

Whether the MWPSC is materialistic in nature or moralistic in nature? 


Research Methodology: 


€ Dr. Rekha Pahuja, ‘Critical Study on Human Rights of Senior Citizen in India with Special Reference to Policies 
and Programmes’, GAP INTERDISCIPLINARITIES - Volume: II, Issue: I ISSN: 2581-5628 

7 Dr. Shashi Nath Mandal, ‘Protection of Rights of Oldage Person in India: A Challenging Facet of Human Rights’, 
Global Journal of HUMAN SOCIAL SCIENCE Volume 11 Issue 5 t ISSN: 0975-587X 

8 Khanak Agarwal, ‘Law Relating to the Rights of Senior Citizens in India-A study’ published in the Turkish 
Journal of Computer and Mathematics Education, Vol 12 No 12 (2021) 

° Utsav Raj, Abhiruchi Galhotra, The Maintenance and Welfare of Parents and Senior Citizens Act, 2007- Helping 
the conditions of the elderly in India, © 2019 Indian Journal of Community and Family Medicine | Published by 
Wolters Kluwer - Medknow 
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This paper adopts a Descriptive Analysis of the Maintenance and Welfare of Parents and 
Senior Citizens Act in guaranteeing Human rights to Senior Citizens and is basically a 
Doctrinal Research. The methodology adopted bibliography through a series of (1) web-based 
searches conducted in the Journals and Law Reviews (JLR) database in Westlaw; (2) Social 
Science Research Network (SSRN); Research Gate and (3) additional online searches in 
scientific databases such as PubMed and ScienceDirect. Sources of knowledge include 
International Instruments, Enactments, Journals, Articles, Periodicals, Books, and Precedents, 


Opinions of Jurists and various judicial decisions pertaining to the subject across the Country. 
Scope and Limitation of the Study: 


This study predominantly focuses on “Old-aged parents” and their protection from the abuses 
in the family. Though the Act deals with older persons in general, the same is outside the 
scope of this study. This study aims at untangling the Pious obligation of children to their 
parents and the binding rule of conduct under the Maintenance of Parents and Senior Citizens 
Act. This study focuses on whether the law guarantees human rights to the Parents. The first 
part of this paper provides for the Nature of the enforcement mechanism on the part of Old 
aged persons against abuse and abandonment. The second part of the paper attempts to answer 
the question of whether the law protecting Old-Age Parents in India adequate to guarantee 
Human rights. The third part connotes on the Maintenance and Welfare of Parents and Senior 
Citizens Act from being a mere Pious Obligation to a binding rule of Conduct. Part four 
provides for untangling the Moralistic and Ethical perspectives of the Act. The Last part of 
the paper provides for a conclusion and suggestions for the effective implementation of the 
Act. 


I Grievance than Maintenance 


Old Age is initially thought to be an age of rejuvenation and a part of age to rest down from 
the race of earning for living. In fact, ageing is a period of experience and maturity that 
supports and helps the younger generation face the challenging world. Age on the other hand 
involves Physical, mental, psychological, financial, and social challenges.'!° A study 
conducted by Help Age India revealed that more than one-fifth of the elderly across India 


(23%) are exposed to veteran abuse. The persistence of elder abuse may lead to hospitalization 


10 Johnson MJ, Fertel H, Elder abuse. [Mar;2021]; https://www.ncbi.nlm.nih.gov/books/NBK560883/. 2020 
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and mortality says study.'! Family members expunge the idea that older people are weak, 
vulnerable, dependent, inflexible, conservative and are dependent on financial and health 
resources that persists.!* The same is not exposed until the abuse leads to hospitalization and 
mortality that the medical professionals diagnose.'? They are abandoned in old age after taking 
all the assets which they own. Researchers identified various factors for this abuse, but the 
deteriorating family structure is one of the predominant reasons for elder abuse. Asian 
Countries predominantly revere family harmony over individual freedom. '* Older widows are 
one of the most vulnerable groups among this older generation whose filial support dwindles 


between the parental family and their marital family» 


The basic right which every human being possess is violated when these older-generations 
are abused, neglected, abandoned and left untreated. Infact, it becomes more vulnerable when 
they are put to fend for their own by engaging in employment. Several associated factors in 


society further grieve the plight that these generations face. 


International treaties guarantee Human rights to every individual such as the Universal 
Declaration of Human Rights, the International Covenant on Civil and Political Rights and 
the International Covenant on Economic, Social and Cultural Rights. In India, several bills 
namely the Destitute and needy Senior Citizens (care, protection and welfare) Bill, 2005, 
Needy and neglected Senior Citizens and Orphans and Runaway Children (care and 
rehabilitation and welfare) Bill,2005, Destitute, Abandoned and Neglected Widows and Old 
Women (welfare and rehabilitation) Bill, 2007, Destitute, Indigent and Neglected Citizens 
(maintenance and welfare) Bill, 2007 came in place to protect these older-generations but in 


vain. 


At present, there are ample legislations and schemes to protect Older-generations in India 
such as the "Integrated Programme for Older Persons" (IPOP) since 1992, Health Insurance, 


Tax Benefits, concessions, Hindu Adoptions and Maintenance Act 1956,!° Section 125(1) of 


! Lachs MS, Williams CS, O'Brien S, Pillemer KA, Charlson ME. The mortality of elder mistreatment. JAMA. 
1998 Aug 5;280(5):428-32. doi: 10.1001/jama.280.5.428. PMID: 9701077. 
? Carp RM. Elder Abuse in the Family: An Interdisciplinary Model for Research. New York, NY, Springer, 2000 
3 Patel K, Bunachita S, Chiu H, Suresh P, Patel UK. Elder Abuse: A Comprehensive Overview and Physician- 
Associated Challenges. Cureus. 2021 Apr 8;13(4): e14375. doi: 10.7759/cureus.14375. PMID: 33987046; 
PMCID: PMC8110289. 
4 Moon A, Williams O. Perceptions of elder abuse and help-seeking patterns among African-American, 
Caucasian American and KoreanAmerican elderly women. The Gerontologist, 1993, 33:386—395. 
5 Owen M, ‘A world of widows. London, Zed Books, 1996. 
© Section 20: "Maintenance of children and aged parents" 
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the Code of Criminal Procedure in 1973 etc. One of the ground-level legislation that seems to 
implement the ‘welfare measure’ against the Abused and Abandoned Parents and Senior 
Citizen is the Maintenance and Welfare of Parents and Senior Citizens Act, 2007. 

II Does the MWPSC Act guarantee Human Rights? 

The Maintenance and Welfare of Parents and Senior Citizens Act, 2007 (Hereinafter “the Act”) 
was enacted for the welfare of parents in view of the provisions of Article 41 read with Entry 
23 of the Concurrent List (Schedule VIII) of the Constitution of India and titled as The 
Maintenance and Welfare of Parents and Senior Citizens Act, 2007. This study deliberately 
points towards the enforcement mechanism as a “grievance petition” than a “Maintenance 
petition” as more often the inaction by the authorities makes the grieved older generation 
approach the higher official through the Public Grievance redressal forum. Before getting into 


the Enforcement and Implementation of the Act, let the features be laid. 


> The Act of 2007 seeks to make it a legal obligation for children and heirs to provide 
maintenance to senior citizens. It also permits state governments to establish old age 
homes in every district. 
> Senior citizens who are unable to maintain themselves shall have the right to apply to 
a maintenance tribunal seeking a monthly allowance from their children or heirs. 
> State governments may set up maintenance tribunals in every sub-division to decide the 
level of maintenance. Appellate tribunals may be established at the district level. 
> State governments shall set the maximum monthly maintenance allowance. The Bill 
caps the maximum monthly allowance at Rs 10,000 per month. 
> Punishment for not paying the required monthly allowance shall be Rs 5,000 or up to 
three months imprisonment or both. 
> The Act provides for Measures for publicity, awareness, etc. for the welfare of senior 
citizens to be taken by both the Central and the State Governments. 
It is imperative that Human rights be guaranteed to every individual in this world. The 
following are some of the basic rights identified from the International and domestic Human 
Rights laws and treaties that are widely applied across Nations.'’ Such rights include that every 


Human Being is entitled 


e toan adequate standard of living, including adequate food, shelter and clothing. 


17 Na‘im, ‘Abd Allah Ahmad. Human Rights in Cross-cultural Perspectives: A Quest for Consensus. United 
States, University of Pennsylvania Press, 1995. 
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e to adequate social security, assistance, and protection. 
e to freedom from discrimination based on age or any other status, in all aspects of life 
including employment and access to housing, health care, and social services. 
e to the highest possible standard of health. 
e to be treated with dignity. 
e to protect from neglect and all types of physical or mental abuse. 
e to full and active participation in all aspects of the political, economic, social and 
cultural life of society. 
e to full and effective participation in decision-making concerning their well-being. 
The provisions of the Act are aimed to guarantee the above rights and are enacted in such a 
way as to guarantee the rights of the parents and Senior Citizens. However, Human Rights are 
“guaranteed” when the Act is effectively implemented. It is not only in the objective, but 


Human rights are seen in the process of the Act is implemented. 


A. Protection of property rights 
Firstly, a complaint by Parents even if they are non-citizens is maintainable under the Act'®. 
However, the right is only against the persons who have an apparent chance to succeed in the 
property. In the words of S. Ravindra Bhat, J. Delhi High Court, “the enactment provides 
positive rights of claiming maintenance, (by the senior citizens) from those relatives who are 
likely to inherit their property.” It is a challenge when the property is in dispute with a valid 
instrument against the person who is supposed to maintain it. For Instance, if a property belongs 
to a deceased father, the succession would make the Old aged widow, the son and the daughter 
in the same position. The Act only provides to set aside a transfer with an obligation but does 
not guarantee property rights which are unpartitioned between the co-owners. This in turn 
affects the fullest implementation of the Act. This leaves the elders limited in their interest to 


transfer the property and maintain themselves. 


The Judiciary has interpreted the Act in such a manner that the best interest of the Parent is 
provided in case of possession and ownership of the Property. Though the son or daughter is 
legally having a vested interest through any instruments of which the parent or senior citizen 
is itself a party, the transfer is voidable at the option of the parent or senior citizen on a special 


occasion. In terms of Administration, each State should see that the law is implemented through 


'8 Hamina Kang v. District Magistrate (U.T.) Chandigarh and Ors. 2016 (1) RCR 976 
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its action plans and guidelines. For instance, the State of Haryana to be specially noted has 
issued a notification in 2015 laying down action plans for the protection of the life and property 
of senior Citizens.'? The scope of the administrative body is limited only when the transfer is 
expressly made but not for the Civil property disputes which a Senior Citizen had to follow in 


the Court of Law. 


“Section 23 Transfer of property to be void in certain circumstances: 1. Where any senior 
citizen who, after the commencement of this Act, has by way of gift or otherwise, his property, 
subject to the condition that the transferee shall provide the basic amenities and basic physical 
needs to the transferor and such transferee refuses or fails to provide such amenities and 
physical needs, the said transfer of property shall be deemed to have been made by fraud or 
coercion or under undue influence and shall at the option of the transferor be declared void by 


the Tribunal. 


It is with the objective that the transfer with a pious hope that the son will continue to serve the 
parents being done prior to the execution of the document, failing to take care of the physical 
and basic needs of the parents in their old age renders the transfer liable to be made void at the 
option of the parent”. In fact, the same obligation need not be expressly mentioned in the gift 
deed. The Court in Jagmeet Kaur Pannu v. Ranjith Kaur Pannu?! has held that the Parent/ 
Donor makes the gift under the belief and expectation that child/donor will support him and 
provide basic amenities and look after the physical needs. The same if failed can render the 


transfer to be set aside under section 23 of the Act. 


B. Effective implementation of the Act 
Though the Act has the basis for providing welfare measures to the elderly, it has several 


pitfalls to be addressed which makes it difficult for effective implementation. 


e Enforcement of the Maintenance Order 
e Inaction by the Authorities 


e Non-Intervention of Judicial Body 


http://www.socialjusticehry.gov.in/Uploads/2/Action%20Plan%20For%20the%20Protection%200f%20Life% 
20and%20Property %200f%20Senior%20Citizens. pdf 

20 Sumesh Anand v. Vinod Anand and Ors. 2016 (1) Law herald 364. 

21 2016 (2) RCR (Civil) 82 
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Lack of awareness cited 


The Supreme Court in Dr. Ashwani Kumar vs Union of India and Ors.” has issued some 
directions to the Central Government for effective implementation of the Act. The lack of 
awareness among officials and police personnel, and the non-existence of tribunals that are 
supposed to be set up as per the Act to hear cases is a lacuna in implementing the Act. It is a 
requirement by the Act that the Police officials in the Local Jurisdiction and the District Social 
Welfare Officers are the Monitoring body to see if the Parent or the Senior Citizen are 
guaranteed their rights and are not abused or abandoned by their family. But the Lack of 


awareness among the Officials results in the viability of the Act to rest when the order is issued. 
Authority cum Officers and their Inactions 


It is not only the awareness on the part of the Citizens that challenges the implementation of 
the Act but also the lack of knowledge in the Part of the Authorities. The Act provides that the 
state government may establish one or more maintenance tribunals per sub-division to decide 
upon the order for maintenance. The tribunal will be presided over by an officer not below the 
rank of sub-divisional officer and shall have all the powers of a civil court.” No civil court 
shall have jurisdiction in respect of any matter dealing with any provisions of this Act**. The 
Authorities are now required to perform quasi-judicial functions such as issuing summons, 
recording evidence and permitting cross examination, and that the law did not require the 
appointment of legally trained persons to preside over the tribunals. The State of Tamil Nadu 
had framed rules to notify Revenue Divisional Officers as presiding officers of maintenance 
tribunals and Collectors as the heads of appellate tribunals. It is the most lamenting issue that 
these Authority cum officers is not legally trained so as to render the justice as asserted by the 
Act. This leaves the Higher Judiciary with a huge backlog of cases while the petitioners are 


often left with a very “poor quality of orders””. 


22 WRIT PETITION (C) No. 193 OF 2016 https://indiankanoon.org/doc/27374596/ 

23 Section 7(2) of the Act simply stated that the tribunals could be presided over by officers not below the rank of 
Sub-Divisional Officer of a State. 

2% Section 17 of the Act 

25 S, Pattammal Vs. The Revenue Divisional Officer cum Presiding Officer”, Tribunal for Maintenance and 
Welfare of Parents and Senior Citizens, Office of Revenue Divisional Officer, Tambaram, Chennai 600 045; 
Karuthapandi Vs. The District Collector, Dindigul” ; R. Natarajan vs The Sub Divisional Magistrate Coimbatore 
on 2 April, 20187°; W.P.(MD)No.15785 of 2019 Karuppasamy-Vs-The Revenue Divisional Officer/Presiding 
Officer of the Tribunal for Maintenance and Welfare of Parents and Senior Citizens Act, 2007, Revenue Divisional 
Office, Usilampatti, Madurai District?.; WRIT PETITION No.19023 of 2016 D. Ramachandran Vs. The District 
Collector, Chennai District, Kamarajar Salai, Chennai. 2. R. Dinesh” 
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No Legal Representation Discretion of the Authority 


Section 17 of the Act imposes a reservation provision on the appearance of advocates before 
the tribunals. It claims a huge hardship for Abandoned and neglected older parents to seek for 
legitimate help before the Maintenance Tribunals with a petition. Infact the provisions are not 
self-explanatory without an enforcing guideline.*° A long awaited claim as “Maintenance 
petition” hence changes its nature to “grievance petition” that is supported only when the 


Authority pleases. 
Emotional Barriers 


But even if there is sufficient awareness, one hurdle that might be difficult to surmount could 
be the emotional angle. Notwithstanding the Act, the predominant attitude of even aggrieved 
elders would be to desist from acting against their children. The emotional factor would 


prohibit elders from going against their own children even in extreme circumstances”. 


The ineffective implementation of the Act takes away the provision of the Act to guarantee the 
human rights to the “Abused and Abandoned” elders. In ground reality, In the District of 
Nilgiris, the very first Maintenance petition was filed by an Older-widow before the Authority 
in the year 2019. It has been 3 years from then, the son defends the case in the Tribunal and the 
result is that the Widow is not guaranteed a shelter, food or the Maintenance as ordered.”* Thus 
it is inferred that the progression of the order being implemented is a part of guaranteeing 
Human Rights to the Older Generation. The Act thus failed in providing adequate measure to 
see that the Act being implemented and the older generations are protected against Abuse and 


Abandonment. 


III Pious Obligation given a binding Rule of Conduct 


It is no awe that the MWPSC Act has a pivotal role in societal framework to guarantee the 
protection against the Abandoned Older generations. The Act comprehends a scheme of 
welfare provisions for senior citizens which contemplates right of senior citizens beyond the 
right of ‘maintenance’, but their ‘welfare’. The Madras High Court through Justice S. 


Nagamuthu (since retired) while dealing with a case related to a 72-year-old widower, who 


°6 https://www.thehindu.com/news/cities/chennai/flaws-hobble-senior-citizens-act-says-hc/article19567972.ece 
27 https://www.thehindu.com/news/cities/chennai/uncared-for-in-the-sunset-of-life/article 19569480.ece 

238 M.P. 1/2019, RDO Book 1, the District of Nilgiris, State of Tamil Nadu. 

? Radhamani & Ors. v. State of Kerala, W.P. (C) No. 13110/2015 (decision dated: 06.11.2015). 
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was reportedly abandoned by his three sons and two daughters had lamented over the nature 
of how the Act has tuned the Pious Obligation to a binding rule of Conduct. In the same, 
Maintenance orders passed in favour of the septuagenarian by the Kanyakumari Collector, as 
well as the Padmanabapuram Revenue Divisional Officer (RDO). The same order was 
challenged by one of the sons before the High Court. The Judge though have expressed a deep 
concern over declining moral values among youngsters that had forced legislators to convert 
the pious obligation of taking care of elders into a legal obligation, the judge said: “Though 
one is to be optimistic about the 2007 Act, the fact remains that the framework of the Act in 


its present form may hardly yield the desired result and the case on hand illustrates the same. ” 


In fact, the nature of the family structure as a basic unit of the society has now changed to 
nuclear families and individualistic views. The Society is no more utilitarian but 
Individualistic. The Act tries to balance the basic structure of the family with that of protecting 


the vulnerable groups namely the older generation. 


The Parents as Valluvar quoted, “4 father, as greatest boon on son confers, who makes him 
meet, in councils of the wise to fill the highest seat’’- strive their whole life to raise their children 
sacrificing their own pleasures providing all that is needful to their Children. They do not stop 
at that juncture. Moreover, they bequeath their self-acquired as well as owned property leaving 
behind them nothing to their Children. The situation prior to this Act was that the Civil Courts 
would render judgment only on the basis of the evidence provided before them. But the Act 
has brought more justice into concern making a pious obligation into a binding rule of Conduct. 


The Act also extends the obligation to grandchildren to maintain the old age grandparents. 
Implementation crisis of Policies 


It is reported that the Country financially spends just 0.032% of GDP for the welfare of the 
elderly and is criticised that the least developed countries do spend adequate than less. The 
Government guaranteed pensions to pensioners through National Pension scheme but is highly 
inadequate. The widow pension by the Government is curtailed by citing a reason that the son 
is employed. However, after the Act which came into Force on March 20" 2007 has been into 


use, the obligation has now shifted to the family of the parent to maintain. 
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IV The Act is Materialistic or Moralistic: Moral and Ethical Perspective 


The Secretary, Ministry of Social Justice and Empowerment stated that: “Jt is an established 
fact that family is the most desired environment for senior citizens/parents to lead a life of 
security, care and dignity. Keeping in view this fact and to ensure that the children perform 
their moral obligation towards the parents, the proposed legislation aims to create an 
enabling mechanism for the older persons to claim need-based maintenance from their 


children.” 


The Act provides for a maintenance amount that is to be paid by the heirs of the older 
generation and has fixed the limit to Rs.10,000. The orders issued by the Maintenance 
Tribunal after reasonable inquiry is questioned in the Appellate Tribunals by the Judgment- 
debtor on the magnitude of the Maintenance Amount. Though the Act limits the appeal rights 
to the grieved senior Citizens, the Authorities are not aware of these provisions and entertain 


appeal from their children. 


Current scenario in the State of Tamil Nadu 


The state of Tamil Nadu has made The Tamil Nadu Maintenance and Welfare of Parents and 
Senior Citizens rules, 2009 and thereby guiding the procedure of the act. The study*°by an 
NGO revealed that it had a total of 115 respondents from four States — Punjab, Haryana, Tamil 
Nadu and Kerala. Of these, 52% had applied for maintenance and 48% for property-related 


disputes. Over half of them were single and 23.5% were illiterate.*! 


As evident from other jurisdictions, single elderly women seem particularly vulnerable. Few 
examples could show the worse part of these vulnerable communities as reported in several 
dailies such as a septuagenarian and a native of Vembathur in Sivaganga district, was brought 
by her daughter and a few relatives to the Government Rajaji Hospital in Madurai recently for 
treatment. Within a day, however, the family absconded from the hospital, leaving Ms. 


Chinnammal to fend for herself. 


In the District of Coimbatore, the District Social Welfare Officer, had 22 complaints from 
senior citizens under the Act against their wards in the district. It is reported that only three 


were resolved, some were resorted to conciliation and the rest are pending. The District of 


30 NGO HelpAge India 
3! HelpAge India 
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Nilgiris had so far one application and it is still pending beyond the stipulation period of 
disposal. In Tamil Nadu, where respondents from Chennai and Tiruvallur districts were 
interviewed by an NGO, the study found that the system for filing petitions was not properly 
organised. Of the four States studied, Tamil Nadu had the lowest number of settled cases. It 
also had the lowest number of women petitioners, as well as the highest number of petitioners 


living alone. 


CONCLUSION AND SUGGESTION 

“To reap the Benefit while young and neglect when Old” is one of the gut-wrenching forms 
of abuse which the younger generation are up to in the modern society. The Older generations 
were once revered a God by religious belief but the values faded away with the so called 
Civilized and modernised society. Human rights are one of the basic rights which every 
human being possess in this World. The society witnesses ‘Abused and Abandoned Older 
generation’ that are deliberately committed by the Citizens. The State aims to provide welfare 
measures through number of legislations and programmes. But the Human Rights are 
guaranteed not when the law is merely enacted but when it is implemented and seem to be 
implemented. This paper is an attempt to untangle the provision of the act and how it 
guarantees the human rights to the Individuals. For the effective implementation of the Act, 
the following suggestion are provided to the stakeholders to address the problem as it is the 
need of the hour 

1. To set up a Panel of Legal experts in every District Social welfare Office specially for 
Older Generation to aid and assist the Maintenance petitions. 

2. To extend pension scheme to all widow who are abandoned by their children though 
the latter is employed. 

3. A continuous monitoring by the Maintenance officer and the Police Unit in the local 
jurisdiction on the welfare of the Abused and abandoned after the order has been 
issued. 

4. To create network between Authorities including Revenue Officials, District 
Registrar, the District Social Welfare Officer, The Police Unit, the Maintenance 
Tribunal and the District Social Welfare Officer for speedy resolution to the elders. 

5. To enforce the ‘provisions for education and awareness’ under the Act and provide for 


the effective implementation of the Act. 


TEKEK EOK of of K K K K K K K KK K 
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RECONSTRUCTION OF FAMILY LAWS IN INDIA - ISSUES AND CHALLENGES 
Prof. Dr. N. Rajeswari* 


ABSTRACT 


Societies in particular and global human society, in general, are moving on par with mixed 
cultures with different dynamics. In this scenario, the first and foremost influenced zone is 
family structure after the individual, which is very proven as the best Institute to facilitate 


emotional security for human beings in social structure. 


India as one of the richest human societies with mixed cultures and diversity, facilitates 
numerous challenges from the inception of social evolution. After independence, though the 
people of India have the power to make their laws on par with human rights, they depend on 
customary obligation rather than the other constitutional legal status due to the nature of Indian 


society and it's beauty in diversity. 


But with the advent of globalization and the influence of the advancement of science and 
technology, human society and their institutions turn towards their individual and social 
welfare on par with justice. Among these realizations, the individuals started struggling to 
establish their freedom and equality on par with human dignity. And it leads to numerous 


challenges for the state and their agencies. 


Law is an instrument to deal with the conflicts of interest in society and monitor those activities 
on par with social dynamics in democratic systems that are constantly demanding 
developments for the harmony of society. After the establishment of welfare states, the laws 
governing family matters also changed according to the object of the welfare state in the 


democratic system systematically. 
Concerning family culture in India, needs to work holistically. But making laws on par with 


the demand of individual interest is a dynamic task for the state and their people. Even though 


it's a time to move seriously on par with the evolving modern culture, and its demands for the 


* Special Officer, Faculty of Law, Dr. MGR Educational and Research Institute (Deemed to be University), 
Chennai-95. Mail: students.professornr@ gmail.com 
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sake of the human rights of individuals and their families. The paper deals with the importance 
of the hour, the existing system of family laws, the issues involved in these matters, proposed 
legal solutions, the challenges before the state, the democratic spirit and its activism and 


conclusion. 


INTRODUCTION 


Family structure as an instrument to support human beings in their family goals needs to 
facilitate a legal platform on par with individual interests according to the existing society. In 
this scenario, laws governing family structure and dealing with issues are strangers to the 
present-day society and it leads to numerous challenges for the government and its agencies. 
To submit a research paper on this hypothetical issue the author preferred to write an article on 
the "Reconstruction of Family Laws in India - Issues and Challenges ", the author moved for 


the article with the doctrinal research methods and prepared. 


The existing nature of family law was designed and followed by the people of India 
prospectively and retrospectively after the commencement of the Indian constitution. Though 
it evolved based on customary law, the people of India were allowed to follow personal law 
along with the consistency of the Constitution. But the present legal platform for solving the 
issues of family law matters is not on par with the social dynamics. And society constantly 
demands Uniform Civil Code and other legal solutions on par with changing social dynamics 


and its people's interests. 


The present system of family law in India 


Family law is the area of law which addresses family relationships and facilitates legal 
solutions. It includes creating family relationships and breaking them through divorce and 
termination of parental rights. This law addresses marriage, divorce, adoption, custody of 
children, personal and property matters of the family and its members along with cultural 
rights, etc. There are five broad sets of family laws in India, namely Hindu law, which governs 
all Hindus, Buddhists, Jains, and Sikhs; Muslim law for the Muslims; Christian law for the 
Christian; Parsi law for the Parsis as the religion-based laws and are derived from religious 


texts. These laws have also been amended from time-to-time by Parliamentary legislation. 
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Apart from these laws, the Indians also facilitated by the secular law, i.e. The Special Marriage 
Act (SMA) 1954, provides a legal framework for the marriage of people belonging to different 
religions or castes. It governs a civil marriage where the state sanctions the marriage rather 
than the religion. Laws relating to marriage, divorce and succession have been clearly codified 
in different Acts which are applicable to people of different religions. These acts are: 

e The Converts’ Marriage Dissolution Act,1866 

e The Indian Divorce Act,1869 

e The Indian Christian Marriage Act,1872 

e The Kazis Act,1880 

e The Anand Marriage Act,1909 

e The Indian Succession Act,1925 

e The Child Marriage Restraint Act,1929 

e The Parsi Marriage and Divorce Act,1936 

e The Dissolution of Muslim Marriage Act,1939 

e The Special Marriage Act,1954 

e The Hindu Marriage Act, enacted during 1955 

e The Foreign Marriage Act, enacted in 1969 and 

e The Muslim Women (Protection of Rights on Divorce) Act,1986. 
In personal cases, courts are required to work with the personal laws when the issue is not being 
covered by any statutory law. All over the world, marriage began as a sacrament (religious 
ceremony). According to the Hindu law marriage as indissoluble (unable to be destroyed) even 
after death. Muslim law deals marriage as a contract. Muslim marriage has been defined as a 


civil contract for the purpose of legalizing sexual intercourse and procreation of children. 


There are many sources and schools for the explanation of the concept of laws in different 
religions. The common sources of law are codified laws, judicial precedents, customs, juristic 
writings, expert opinions, morality and equity. With the growing popularity of the idea of 
constitutionalism, legislations and precedents occupy the center position amongst all the 
various sources of law.! Apart from traditional sources, the modern sources of family laws are 


Justice, Equity and Good Conscience. “When any dispute comes before a court and which 


1 https://sociallawstoday.com/sources-of- 
law/#:~:text=The%20common%20sources %200f%20law,the%20various %20sources%200f% 20law 
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cannot be settled by the application of any rule from any available sources, then the principles 
of justice, equity and good conscience would be applied”. (Gurunath v. Kamlabai, A.I.R. 1955 
S.C. 206). 


Hindu personal law 


Let’s take a brief look at Hindu personal law”. Sources of Hindu personal laws can be found in 
"Shruti" and "Smritis". The ‘Shruti’ contains all the four Vedas, namely Rig Veda, Sama Veda, 
Yajurva Veda, and Atharva Veda. The ‘Smritis’ which are handed down teachings and sayings 
of Rishis and holy men of Hindu religion and the commentaries written by many historic 
authors about the ‘Smritis’. There are three important Smritis, namely Manu Smriti, 
Yajnavalkya Smriti and Narada Smriti. 

Personal Laws and customs as recognised by the statutory law regulate the Hindus. These are 
applicable to legal issues related to matters of inheritance, succession, marriage, adoption, co- 
parenting, the partition of family property, obligations of sons to pay their father’s debts, 


guardianship, maintenance and religious and charitable donations. 


Sources of Muslim Personal Law 

Ancient Sources: There are four ancient sources of Muslim law, namely: Quran, Sunnah, Ijma, 
Qiyas. The Holy Quran contains the sayings and teachings of Prophet Mohammed and 
carefully preserved in tradition and passed down generation to generation by holy men. Ijma, 
the agreement of Muslim scholars, companions, and disciples of Prophet Mohammed on 
matters of religion. Kiyas, an analysis made using Quran, sayings of Prophet Mohammed, and 
Ijma when any individual one of them is not applicable to a particular case. Digests and 
commentaries on Muslim law, written by ancient Muslim scholars. The most famous include 
Hedaya (composed in the 12th century) and Fatawa Alamgiri, compiled under the instructions 
of Mughal emperor Aurangzeb Alamgiri. Personal laws and customs govern the Muslims. It 
applies to all matters relating to inheritance, wills, succession, legacies, marriage, dowry, 


divorce, gifts, wakfs, guardianship and pre-emption.* 


? https://www.toppr.com/guides/business-laws-cs/introduction-to-law/principle-sources-of-indian-law-personal- 
law/#:~:text=Hindus%20personal%20laws%20can %20be, authors %20about%20the%20'Smritis'. 
3 https://www.toppr.com/guides/business-laws-cs/introduction-to-law/principle-sources-of-indian-law-personal- 
law/#:~:text=Hindus %20personal %20laws%20can %20be, authors %20about%20the%20'Smritis’. 


4 https://www.toppr.com/guides/business-laws-cs/introduction-to-law/principle-sources-of-indian-law-personal- 
law/#:~:text=Hindus%20personal%20laws%20can %20be, authors %20about%20the%20'Smritis'. 
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Custom/ Urf o/ Taamul refers to the customs and practices of a given society which is formally 
included in Islamic law. Sharia law recognizes customs that prevailed at the time of 
Muhammad but were not abrogated by the Quran. It is not a formal source. When rule of law 
is not present in the text of the primary sources, the customary rules are treated as law. Most 
of the customs were abolished by the Shariat Act, 1937. Section 2 lists ten matters. For 
example, inheritance, marriage, divorce, wakf and maintenance wherein customs and usage 


cannot be applied anymore. 
Modern Sources: 


During British rule, the Muslim law has undergone various modifications. So, the source of 
these modifications is Equity, Justice and Good Conscience. Equity, justice and good 
conscience is the universal phenomenon and Muslim law is not exceptional to this. For 
instance, Istihsan of the Hanafi School and the doctrine of Maselihul Mursala of Malik. Cases 
which have no specific directions, the court has to act according to equity, justice and good 


conscience. This was regulated by the regulations of 1781. 


Christian Personal Law 

The Christian Marriage Act, enacted during 1972 has instructions on dealing with matters 
related to matters of marriage. The Indian Divorce Act enacted during 1869 contains matters 
related to divorce. Under section 10, the husband can seek divorce on grounds of adultery on 
the part of his wife and the wife can seek divorce on the ground that the husband has converted 
to another religion and has gone through marriage with another woman or has been guilty of 
any of the acts mentioned in the act’. But the Indian Divorce (Amendment) Act 2001 amended 
the 1869 Act to dispense with obsolete, antiquated and gender bias against women. Now the 
grounds of divorce are equally applicable to both husband and wife and grounds are adultery, 
conversion, incurably of unsound mind for minimum two years, not being heard of for seven 
years, willful refusal to consummate the marriage, noncompliance with decree of restitution of 
conjugal rights etc. 

The challenges before the State 

In India, the Supreme Court in Y. Narasimha Rao and Ors V.Y. Venkata Lakshmi and Anr, 


(1991) case, observed that if a foreign judgment has not been given on the merits of the case, 


> https://www.toppr.com/guides/business-laws-cs/introduction-to-law/principle-sources-of-indian-law-personal- 
law/#:~:text=Hindus%20personal%20laws%20can %20be, authors %20about%20the%20'Smritis'. 
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the courts in India will not recognize such a judgment. A judgment is said to be on the merits, 
when taking all the relevant evidence, he checks all the related aspects and then implying his 


mind to find the truth or falsity of the case, the Judge decides the case one way or the other. 


Section 13 of Civil Procedure Code deals with the foreign judgment when it is inconclusive in 
nature. It shall be conclusive as to any matter thereby directly adjudicated upon between the 
same parties or between parties under whom they or any of them litigating under the heads, 
except: 

e It has not been pronounced by a court of competent jurisdiction; 

e Itis not given on the merits of the case; 

e When it has been obtained by fraud; 

e When it opposes natural justice. 

e Ifthe foreign judgment does not comply with the mentioned conditions, then it is not 


legally effective and binding. 


The Issues and Challenges 

Areas of family law in which the problems of jurisdiction are seen occurring very frequently 
relate to dissolution of marriage, inter-parental child abduction, inter country child adoption 
and succession of property of non-resident Indians. In matters of divorce, since irretrievable 
breakdown of marriage is not a ground for dissolving the marriage under Indian law, Indian 
Courts in principle do not recognise foreign matrimonial judgments dissolving marriage by 
such breakdown. 

Surprisingly, even very little help is available in areas of matrimonial offences and problems 
arising out of child abduction. Leaving a helpless deserted Indian spouse on Indian shores 
confronted with a matrimonial litigation of a foreign court which he or she neither has the 
means or ability to invoke often results in despair, frustration and disgust. Likewise, 
enforcement of a foreign court order in whose violation a child of the family has been removed 
and brought to Indian soil brings a parent to India desperately seeking a legal remedy. The list 
of problems is myriad but the solutions are few or non-existent. Unfortunately, no special 
Indian legislation exists to combat such remedies. The numbers of Indians on foreign shores 
have increased multifold but the multiple problems which bring them back to India are still left 
to be resolved by the conventional Indian legislation. Times have changed but laws have not. 


However, the dynamic, progressive and open-minded judicial system in the Indian 
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Jurisprudence often comes to the rescue of such problems by interpreting the existing laws with 
a practical application to the new generation problems of immigrant Indians. Fortunately, 


judicial legislation is the only crutch available. 


In Y. Narasimha Rao vs. Y. Venkata Lakshmi, JT 1991 (3) SC 33, the Supreme Court observed 
that no country can afford to sacrifice its internal unity, stability and tranquility for the sake of 
uniformity of rules and comity of nations which considerations are important and appropriate 
to facilitate international trade, commerce, industry, communication, transport, exchange of 


services, technology, manpower etc. 


This glaring fact of national life has been recognised both by the Hague Convention of 1968 
on the Recognition of Divorce and Legal Separations as well as by the Judgments Convention 
of the European Community of the same year. Article 10 of the Hague Convention expressly 
provides that the contracting States may refuse to rocognize a divorce or legal separation if 


such recognition is manifestly incompatible with their public policy. 


Since with regard to the jurisdiction of the forum as well as the ground on which it is passed 
the foreign decree in the present case is not in accordance with the Act under which the parties 
were married, and the respondent had not submitted to the jurisdiction of the court or consented 
to its passing, it cannot be recognised by the courts in this country and is, therefore, 


unenforceable." 


In the case of Smt. Neeraja Saraph vs. Shri Jayant V. Saraph, JT 1994 (6) SC 488, the Supreme 
Court held that although it is a problem of Private International Law and is not easy to be 
resolved, but with change in social structure and rise of marriages with NRI the Union of India 
may consider enacting a law like the Foreign Judgments (Reciprocal Enforcement) Act, 1933 
enacted by the British Parliament under Section 1 in pursuance of which the Government of 
United Kingdom issued Reciprocal Enforcement of Judgments (India) Order, 1958. The Court 
recommended that feasibility of a legislation safeguarding interest of women may be examined 
by incorporating such provisions as- 

(a) no marriage between a NRI and an Indian woman which has taken place in India may be 


annulled by a foreign court; 
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(b) provision may be made for adequate alimony to the wife in the property of the husband 
both in India and abroad; 

(c) the decree granted by Indian courts may be made executable in foreign courts both on 
principle of comity and by entering into reciprocal agreements like Section 44A of the Civil 
Procedure Code which makes a foreign decree executable as it would have been a decree passed 


by that court®. 
CONCLUSION 


The paper dealt with the importance of the hour, the existing system of family laws, the issues 
involved in these matters, proposed legal solutions, the challenges before the state, the 


democratic spirit and its activism and conclusion. 


The statesmen should realize and should work for the family structure and its governance on 
par with the interests of people in a democratic system for the harmony of humanity. In this 
scenario utilizing digital technology and artificial intelligence for the reconstruction of family 
laws with evolving modernity in India are emerging tasks. 

Families in India are undergoing vast changes like increasing divorce and separation rates, 
domestic violence, inter-generational conflicts, social problems of drug abuse, juvenile 
delinquency etc. These changes indicate the inability to cope with the pressures of the modern 
life. 

The constitution of India provided the State to adopt a uniform civil code to govern the citizens 
of the country on par with human rights with equality of status referring to the lives of the 


individuals and citizens. 
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A REVIEW ON NAYANTHARA AND VIGNESH SHIVAN'S CASE - A STUDY 
CONCERNING SURROGACY 


Dr.G.Peddappa Raju* 
ABSTRACT 


As a well-known fact, the world is well-connected and also the people who have access to 
connectivity are highly influenced by the accessible information. In this scenario, the 
researcher would like to submit a paper on the present case which is having an impact on the 
young generation in the era of information and communication technology in general and on 


page three people in particular. 


The researcher as a student and a teaching faculty of physical education would like to submit 
a paper with an interdisciplinary approach. To fulfil the academic targets and learn the 
debatable issues, the researcher reviewed the secondary source through the internet and 


followed the doctrinal research approach. 


The proposed paper concentrated on the importance of surrogacy, the legal status of surrogacy, 
a review of Nayanatara and Vigneshan's case, concerns and constraints involved in the 


surrogacy system in India, implementation pitfalls and the Conclusion. 
Key Words: Surrogacy, Information and Communication Technology, Sale of Children. 
INTRODUCTION 


Surrogacy is one of the solutions for the couple who wants to give birth to their children and is 
a type of pregnancy having legality according to the adaptability of particular societies and 
their State. In this scenario, the present discussion on the review of one of the impactful three 


pages case the ‘Nayanatara and Vigneshan’ is attempted. 


The case started with not only news from the glamorous industry but also raised some important 
legal issues relating to family law matters in general and law relating to surrogacy in India in 
particular. The author as one of the individuals who followed the case through the media would 


like to share his point of view as a review of this case. 


Surrogacy is considered to be a helpful option for couples who cannot conceive traditionally. 
Same-sex couples, single people or those who find age to be a barrier to natural pregnancy can 
make use of gestational surrogacy to complete their family. Surrogacy means a type of 


pregnancy in which a woman carries and gives birth to a baby for a person who is not able to 
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have children. In a surrogate pregnancy, eggs from the woman who will carry the baby or from 
an egg donor are fertilized with sperm from a sperm donor to make an embryo. The embryo is 
implanted in the uterus of the surrogate mother, who carries the baby until birth. Surrogate 
pregnancy may be an option for men or women who want to have children and have had certain 


anticancer treatments, such as chemotherapy or radiation therapy, that can cause infertility’. 
The Legal Status of Surrogacy on par with the principles of United Nations 


According to the United Nations OHCHR Special Rapporteur on the Sale and Sexual 
Exploitation of Children, surrogacy as a reproductive practice is on the rise. It refers to a form 
of third-party repertoire practice in which the intended parent(s) contract with a surrogate 
mother to give birth to a child. While modern practices of surrogacy offer new reproductive 
opportunities, they also introduce new legal and ethical dilemmas. Furthermore, the 
international regulatory vacuum that exists regarding surrogacy arrangements leaves children 
born through this method vulnerable to breaches of their rights, and the practice may often 
amount to the sale of children. With a growing industry, driven by demand, surrogacy is an 


area of concern for the rights and protection of the child. 
Safeguards for the Protection of the Rights of Children born from Surrogacy Arrangements 


The Special Rapporteur on the sale and sexual exploitation of children, including child 
prostitution, child pornography and other child sexual abuse material, presented a 2019 
thematic report to the General Assembly in October 2019 on safeguards for the protection of 
the rights of children born from surrogacy arrangements (A/74/162). For the preparation of the 
report, the Special Rapporteur sent out a questionnaire to Member States, civil society, and 
other stakeholders. The call for submissions and the responses received are available on the 
report page. This report was written as a follow-up to the 2018 thematic report on surrogacy 
and the sale of children (A/HRC/37/60), presented at the 37th session of the Human Rights 


Council. 
Surrogacy and the Sale of Children 


During the 37th session of the Human Rights Council in March 2018, the Special Rapporteur 


presented a thematic report on surrogacy and the sale of children. The statement, a press release, 


Thttps://www.cancer.gov/publications/dictionaries/cancer-terms/def/surrogat pregnancy 
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a summary of the interactive dialogue with Member States, and a summary of the side event 
organized on this subject are available through the relevant links. There is growing uneasiness 
that the practice of engaging surrogate mothers in States with emerging economies to bear 
children for more wealthy intending parents from other States entails power imbalances and 
thus risks for both the children and surrogate mothers. The report presented by the Special 
Rapporteur on the sale and sexual exploitation of children to the Human Rights Council noted 
the presence of abusive practices in both unregulated and regulated contexts and provided 
analysis and recommendations on implementing the prohibition of the sale of children as it 


relates to surrogacy. 
Key recommendations for Member States from the report 


e Adopt clear and comprehensive legislation that prohibits the sale of children, as defined 
by the Optional Protocol to the Convention on the Rights of the Child on the sale of 


children, child prostitution and child pornography, in the context of surrogacy; 


e Create safeguards to prevent the sale of children in the context of commercial 
surrogacy, which should include either the prohibition of commercial surrogacy until 
and unless properly regulated systems are put in place to ensure that the prohibition on 
the sale of children is upheld, or strict regulation of commercial surrogacy which 
ensures that the surrogate mother retains parentage and parental responsibility at birth 
and that all payments made to the surrogate mother are made prior to any legal or 
physical transfer of the child and are non-reimbursable (except in cases of fraud) and 
which rejects the enforceability of contractual provisions regarding parentage, parental 
responsibility, or restricting the rights (e.g. to health and freedom of movement) of the 


surrogate mother; 


e Create safeguards to prevent the sale of children in the context of altruistic surrogacy, 
which should include, where altruistic surrogacy is permitted, proper regulation of 
altruistic surrogacy (e.g. to ensure that all reimbursements and payments to surrogate 
mothers and intermediaries are reasonable and itemized and are subject to oversight by 
a court or other competent authority and that the surrogate mother retains parentage and 


parental responsibility at birth); 
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e Ensure that in all parentage and parental responsibility decisions involving a surrogacy 
arrangement, a court or competent authority makes a post-birth best interest of the child 


determination, which should be the paramount consideration; 


e Closely regulate, monitor and limit the financial aspects of all surrogacy arrangements, 
with a requirement for full disclosure of the financial aspects of all surrogacy 


arrangements to the court or competent authority reviewing the surrogacy arrangement; 


e Regulate all intermediaries involved in surrogacy arrangements, regarding their 
financial aspects, relevant competencies, use of contractual arrangements, and ethical 


standards; 


e Protect the rights of all surrogate-born children, regardless of the legal status of the 
surrogacy arrangement under national or international law, including by protecting the 
best interests of the child, protecting rights to identity and to access to origins, and 


cooperating internationally to avoid statelessness; 


e Ensure that any international regulation developed regarding surrogacy, or regarding 
the legal recognition of parentage in international surrogacy arrangements, focuses on 
both private international law and public international law, providing in particular for 
the protection of the rights of the child, of the surrogate mothers and of intending 


parents, and recognizing that there is no “right to a child” in international law; 


e Encourage other human rights mechanisms, such as the Committee on the Rights of the 
Child and the Committee on the Elimination of Discrimination against Women, and 
United Nations entities to contribute, with further research, to discussions on surrogacy 
and its impact on human rights of women and other stakeholders concerned, to develop 


human rights-based norms and standards and prevent abuses and violations”. 
The Nayanthara and Vignesh Shivan Case? 


After conducting an inquiry into the surrogacy row involving Nayanthara - Vignesh Shivan, 
the Directorate of Medical and Rural Health Services (DMS) has issued a notice to the Assisted 


Reproductive Technology (ART) Centre of a private hospital in Chennai for failing to maintain 


2 https://www.ohchr.org/en/special-procedures/sr-sale-of-children/surrogacy 


3 Nayanthara -Vignesh Shivan surrogacy row | T.N. Health Department issues notice to private hospital: 


https://www.thehindu.com/news/cities/chennai/dms-issues-notice-to-hospital-in-nayanthara-vignesh-sivan- 
surrogacy-case/article66057604.ece the Hindu Bureau Oct.22, 2022 
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proper details of the treatment provided to the couple and records on the health condition of 
the surrogate mother. In a statement on Wednesday, the DMS, without naming the couple and 
the hospital, said a high-level inquiry committee was formed on October 13 after the couple 


announced the birth of twins on social media four months after their wedding. 


The panel found that the couple had registered their marriage in 2016, and became parents 
through ART and surrogacy at a private hospital in Chennai. It found that the age of the 
intending couple and surrogate mother were as prescribed in the National guidelines issued by 
the Indian Council of Medical Research for ART clinics and surrogacy. The eligibility of the 
surrogate mother was determined — she is married and has a child. The committee pointed out 
that it was unable to conduct an inquiry with the family physician — based on whose 
recommendation that the couple were treated at the private ART Centre — as the doctor was 
abroad. The committee, however, said the hospital did not maintain proper medical records of 


the patient relating to oocyte treatment. 


In August 2020, the oocytes were retrieved and sperm collected, and the frozen embryos were 
preserved in the hospital. The surrogacy agreement was entered into in November 2021. The 
embryos were implanted in the surrogate’s uterus in March 2022, and the babies were delivered 


through caesarean section and handed over to the couple on October 9, 2022. 


As per the latest ART Act, the surrogate mother should be related to the couple. However, the 
previous ICMR guidelines allowed an unrelated person to be a surrogate mother and also 
permitted payments to the surrogate mother to cover pregnancy-related expenses. The inquiry 


revealed that the surrogate mother underwent antenatal care at the private hospital. 


The committee pinpointed the deficiencies at the hospital. As per ICMR guidelines, the hospital 
should maintain the treatment provided for the couple and medical records on the health 
condition of the surrogate mother. However, such records were not maintained properly. 
Following this, the DMS has issued a notice to the ART Centre seeking explanation of why it 
should not be temporarily shut down for breaching norms. There was wide-ranging speculation 
that Nayanthara and her husband may have conceived the babies before the surrogacy law was 


amended. 


However, it was stated that Actor Nayanthara and her director husband Vignesh Shivan did not 
violate any surrogacy rules, the Tamil Nadu health department said in its report today. The 


couple recently announced that they became parents to twin boys. In its report, the Tamil Nadu 
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government said that the surrogate mother was of eligible age. It added that the woman already 


has a child.* 


Surrogacy laws were amended in January to ensure it is not commercially exploited. There was 
a controversy in June this year about a minor being forced to donate oocytes, after which the 
state government brought in more stringent guidelines. There was wide-ranging speculation 
that Nayanthara and her husband may have conceived the babies before the law was amended. 
Giving a clean chit to the couple, the Tamil Nadu health department said, "The hospital did not 
maintain the oocytes registry, the couple's treatment details and the surrogate mother's health 
condition." The hospital now faces action for alleged violation of the Indian Medical Council's 
guidelines. The author, as a student of law, depends on web-based legal education. In this 
scenario, to produce legal support for this review, the researcher followed the view of the article 


in the blog of ipleaders?. 
The Surrogacy (Regulation) Act, 2021 
Some of the key features of the Act include the following- 


e All the clinics providing the surrogacy treatment and facilities need to be registered 
under this Act and people practicing in those clinics need to qualify as per the criteria 


given in this Act. 


e Every facility that performs surrogacy treatments must apply for registration within 
sixty days after the competent authority’s appointment. Every three years, registration 


must be renewed. 


e Commercial surrogacy is prohibited in any form by any surrogacy clinic, gynaecologist, 
embryologist, or other medical practitioner. Only altruistic surrogacy is permissible 


under the 2021 Act. 


e The intending couple i.e., the couple wanting to have the baby must be legally married 
in line with the laws of India. The age of the female should be between 25-50 years and 


that of the male should be 26-55 years. Also, another important condition is that they 


* https://www.ndtv.com/india-news/actor-nayanthara-husband-vignesh-did-not-break-surrogacy-law-tamil-nadu- 
3464241 NDTV on 26 October, 2022 
> https://blog.ipleaders.in/is-surrogacy-legal-in-india/?amp=1#The_ Surrogacy Regulation Act 2021. 
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shouldn’t be having any other adopted or conceived child through surrogacy or 


naturally. 


e The mother providing this service that is the surrogate mother needs to be between the 
age of 35-45 years. Any woman cannot be a surrogate mother more than once in her 


entire lifetime. 


e The National/State Assisted Reproductive Technology and Surrogacy Board must 
provide a ‘Certificate of Essentiality/Infertility’ to an intended couple who has a 


medical need for surrogacy. 


e The surrogate mother must be informed of all known negative effects and after-effects 
of the operation. In addition, the surrogate mother must provide written informed 


permission in the language she understands. 


According to this Act, there would be a Registry being installed called the National Assisted 
Reproductive Technology that would handle the registration of the clinic providing the 
surrogacy treatment. According to this Act, any couple who takes a baby through commercial 
surrogacy shall be held liable to pay a fine of up to 50,000 rupees as well as imprisonment of 
5 years. Moreover, in case the same offense is committed multiple times, the fine shall go up 
to 1 lakh and the jail time to 10 years. Any individual, organization, or clinic found to be 
involved in the exploitation of surrogate mothers or children born via surrogacy faces a 


maximum penalty of ten years in jail and a fine of Rs ten lakhs. 
Lacunae in the Surrogacy (Regulation) Act, 2021 
1. Beneficiaries of the Act 


The Act is restricted to only two categories of people i.e., the intending couple who are legally 
married and according to the laws of India, and that have a certificate of infertility can use this 
facility. The couple needs to be between the age of 25 to 50 for the females and 26 to 55 years 
for the males. The other category is the intended woman who is either a widow or a divorcee 


between the age of 35-45 years can opt for this treatment. 


This eliminates a segment of the population, such as unmarried women who want to be mothers 
but are unable to conceive. The irony here is that, although purportedly embracing modernity, 


this legislation maintains the conventional taboo against childbirth without marriage. A woman 
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is not allowed to use surrogacy services in case she wants to have the child but is not able to 


bear it due to many reasons. 


Not only is the term couple been used only for a married couple of the legal marriage ages but 
leaves out any man and woman who are in a live-in relationship to avail of this service. This 
promotes the institution of marriage. This Act also leaves behind those couples where a partner 
or both of them suffer from chronic disease and there are chances for them to transfer the same 


to their baby, 


Although Section 4(1i)(e) allows surrogacy in circumstances when the National Assisted 
Reproductive Technology and Surrogacy Board identifies a condition or disease, the Act’s 
ambiguity about the conditions or diseases under which it is permissible endures and is subject 


to the Board’s view. 
il. LGBTQIA+ community exclusion 


In line with the gender bias that still exists in our society, this Act only allows a legally married 
man and woman in India to get a baby through this method, and thus the non-binary and the 
same-sex couple are not able to enjoy the parenthood even if they wish to. Though in the case 
of Navtej Singh v. Union of India, 2018, the Supreme court decriminalized homosexuality, 
same-sex marriage is still not legal in India hence homosexual couples do not come under the 
purview of this Act. The Sections also focus only on a man and a woman which only implies 


that only heterosexual couples can enjoy this facility. 


They need to recognize the LGBTQ community is critical in promoting equality in society, 
which every citizen of India is entitled to under the Indian Constitution’s fundamental rights. 
The Supreme Court had to deal with the topic of surrogacy for the first time in the case of Baby 
Manji Yamada v. Union of India (2008). Surrogacy was acknowledged as a means of accepting 
parenting by the court, and the parent might be a single parent or a homosexual couple. The 
Act’s implementation has fully invalidated the latter. As a result, it is necessary to grant the 
status and privilege of bearing children not just to heterosexual couples, but also to gay couples 


and non-binary individuals. 
iii. Demerits of commercial surrogacy being prohibited 


This type of surrogacy was made legal in India in the year 2002. However, the absence of laws 


and governing bodies for the commercialization of this process led to the exploitation of the 
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woman and the child who was forced to live in bad and unhygienic conditions. The Law 
Commission of India in the year 2009 realized that there is exploitation and identified the need 
for the government to come up with the regulations for the same for the interests of the people. 
The 228th report mentioned how a woman or a wife in the Indian household is respected only 
when she can have a child hence proving the masculinity and potency of her husband. The 
existing poverty in India made the availability of surrogates cheap which led to their 


exploitation at various levels. 


Altruistic surrogacy is when the surrogate receives no compensation other than any 
expenditures that may be prescribed or incurred owing to insurance coverage or medical 
expenses. Meanwhile, commercial surrogacy happens when the surrogate’s services are 
marketed, and she receives ‘payment, reward, benefit, fees, remuneration, or monetary 
incentive in cash or kind’ in addition to the medical bills and other specified charges and 


insurance coverage. 


While it is necessary to regulate surrogacy keeping in mind the exploitation, banning it is not 
a solution. In discussing the citizenship of the intended parents and remuneration of the 
surrogate mother to prevent exploitation, the government should try to regulate and monitor 


the laws. 


Another problem with the commercialization of this is the fact that here in the contract of 
surrogacy the object of consideration is a life i.e a human or a baby. Thus, while drafting a 
contract between the intended parent and the surrogate, the provisions must be written in such 
a way that they do not disadvantage any party and are drafted with the unborn child’s best 
interests in mind. Commercial surrogacy cannot be utilized as a source of income or exploited 
in any manner since Section 4(iii)(b)(V) already forbids a woman from being a surrogate 
mother more than once. Where a surrogate is registered on an internet platform accessible to 
all licensed surrogacy clinics, proper restrictions can be made available to prohibit her from 


functioning as a surrogate more than once in her lifetime. 


There are many countries like Israel, South Africa, and Russia that have tight laws for 
commercial surrogacy, and these are governed by the state authorities. The legalization of 
commercial surrogacy would help reduce the vast illegal market of surrogacy which put the 
surrogate and the child in a vulnerable situation. While there might be contention about the 
dignity of a woman when she is paid in exchange for her baby, these arguments are already 


settled in the case of Johnson v. Calvert. Thus, commercial surrogacy should be legalized since 
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it not only serves to raise the living standards of the financially disadvantaged but also helps to 
prevent unlawful surrogacy from occurring as a result of a full prohibition on commercial 


surrogacy rather than regulation and control. 
iv. Traditional surrogacy must be included 


As discussed in the sections above, two types of surrogacies exist. However, the 2021 Act only 
allows for gestational surrogacy. Any woman who provides her gametes as a surrogate is 
prohibited under Section 4(ii1)(b)(IID). According to Section 8 of the Act, the surrogate child is 
treated as the biological child of the intended couple or intended woman, as the case may be, 
and has the same rights and privileges as a natural child under the legislation in effect at the 


time. 


The traditional method is a very useful method that would help to include the LGBTQI+ 
community to have a child or those mothers who are unfortunately not able to produce healthy 
eggs for reproduction. Surrogacy like this is advantageous since it lowers the expense of the 
procedure. In comparison to gestational surrogacy, the number of medical treatments that the 
surrogate mother must undertake is also reduced. In case, the intended mother’s egg fails to 
fertilize, there is no need to find another donor for fertilization since the surrogate’s egg can be 
used in that case. Furthermore, since the egg does not need to be retrieved with the sperm 
outside the womb, the intended father’s (or donor’s) sperm is simply artificially inseminated 
through the technique of intrauterine insemination or intra cervical insemination, and the 


process becomes less costly. 


In this method, there is a link between the surrogate mother and the child biologically, hence 
in the case of such a process, the surrogate mother may be chosen as someone close to the 
intended parents’ line relatives, or close friends. The egg donor who is also a surrogate must 
give up her parental rights so that the intended couple can raise the kid together. Furthermore, 
the non-biological intended parent may be required to sign and complete the adoption 


procedures for the child after the birth to enforce the intending parents’ parental rights. 
Judicial perspective around surrogacy in India 
Baby Manjhi Yamada v. Union of India (2008) 


Here, in this case, a Japanese couple came to India to have a baby through surrogacy. Now, 


they hired a woman from Gujrat where this practice of surrogate mother was prominent and 
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hence the woman was the surrogate mother. Some marital problems arose between the couples 
and they got divorced. Now, the father of the child wanted custody of the child who was a girl. 
In India, a single father cannot adopt a girl child. In this case, the Supreme Court gave the rights 
to the grandmother of the child. The Supreme Court realized the need for regulated law for 


surrogacy. 
Jan Balaz v. Anand Municipality (2008) 


In this case, a German couple, the intended parents hired a surrogate mother who gave birth to 
twins. This German couple worked in the United Kingdom, and their twins now required an 
Indian passport to travel. The passport officials refused to issue passports to the twins since 
they did not have citizenship because the procedure was being litigated in the court. There were 
no laws regarding surrogacy in Germany. The children were granted departure permission i.e., 
permission for them to leave the country, by the Supreme Court, and German authorities 


allowed them to adopt the children and fight for their rights. 
Suchita Srivastava v. Chandigarh Administration (2009) 


In this case, a woman having the mental age of 9 years old was raped and impregnated. She 
was living in a government institution and they came to know about the pregnancy in the 9th 
week of the gestation. Article 21 of the Constitution, covers the right of women regarding their 
reproductive choice and also other rights like carrying the baby for a full term i.e. 9 months, to 


give birth to the child, and her right to dignity, and privacy, the court held. 
Justice K.S. Puttaswamy and Anr. v. Union of India (2018) 


The court found that obtaining and showing the certificate of infertility violates the right to 
privacy, that making it mandatory to have a certificate of infertility from the district medical 
board is also against society’s moral and ethical standards, and that this fundamental right must 


be protected. 
CONCLUSION 


Modern India is challenging numerous problems. In this scenario issues with the family and in 
and around the family structure are multiplying day by day. Surrogacy is also one among these 
modern challenging social tasks. The major challenge is culture and the family law structure, 
which is highly dependent on customary law. The reproductive target group facing numerous 


implicit problems and the style and structure of the alignment legal system is a stranger for 
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their silent pains. But at last, the Surrogacy Act facilitated some platforms but needed to update 


on par with social dynamics in the international scenario. 
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FAMILY LAW IN INDIA: AN OVERVIEW 
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ABSTRACT 


A very short Introduction to Family Law provides insight not only into what family law is, but 
why it is the way it is. How have laws had to respond to social changes in family life? The last 
few decades have seen rising divorce rates and an increase in the use of surrogate mothers. 
How do family courts deal with the chaos of modern family life? Family law has recently been 
challenged to keep up-to-date with the social and scientific changes which affect it. What is a 
family? What makes someone a parent? What rights should children have? What will families 


look like in the years ahead? What new dilemmas will the courts face? 


Keywords: child abuse, children's rights, civil partnership, criminal law, domestic violence, 


family law, family life, forced marriage, human rights, marriage 
INTRODUCTION 


Family law, body of law regulating family relationships, including marriage and divorce, the 
treatment of children, related economic matters. Family law is the area of law that addresses 
family relationship and breaking them through divorce and termination of parental rights. This 
law addresses adoption, contested custody of children. Family law, as the phrase is generally 
understood, deals with the creation and removal of legal status, its consequences, and the 
protection both physical and financial of family members. It is concerned mainly with the 
nuclear family — that is, with the relationships between spouses, and between parents (or 
guardians) and children. Members of the extended family have some rights and come into the 
picture occasionally, as do local authorities chiefly in their child protection role. The word 
“family” has various meanings: at its narrowest it may describe the traditional “nuclear family” 
of a father, a mother and young child, but it has much wider meanings too. It may include other 


relatives, adopted and fostered children. 


Laws governing marriage and divorce in India: 


India is a secular country and a wide number of religions are freely practiced. The major 


religions practiced include Hinduism, Islam and Christianity. People solemnize marriages in 
“Assistant Professor, Dr.M.G.R. Educational and Research Institute, Chennai-95 Mail id: kantha.p25@ gmail.com 
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accordance with religious rituals and ceremonies, which are mostly codified by statutory 
personal laws. Therefore, the matrimonial laws in India, including laws on marriage, divorce 
and other connected issues, are essentially governed by the personal laws of the parties 
depending on their religion, which are codified by statute in most cases. Hindu Marriage Act 
1955, Muslim law of marriage, Indian Christian Marriage Act 1872 and the Divorce Act 1869 
and Parsi Marriage and Divorce Act 1936 are the Acts governing the respective religious 
groups in India. In addition, the Special Marriage Act 1954 applies to all persons of all 
religions. This is a civil legislation and parties from all religions, caste or community can elect 
to marry under it. A divorce would then be governed by the Special Marriage Act 1954. All 
these laws apply throughout India. 


Welfare of children. Personal laws governing marriage contain provisions to ensure the 
welfare of children born in wedlock. There is a general law, the Guardian and Wards Act 1890, 
which applies to all communities. The Guardian and Wards Act 1890 is a complete code 
defining the rights and liabilities of guardians and wards. It applies to minor children of any 
caste and creed. However, while approving and declaring a person as a minor's guardian, the 
court will also consider the minor's personal law. The Guardian and Wards Act 1890 aims to 


protect the minor child's person and property. 
Family Court system 


Family courts were first established in the United States in 1910, when they were called 
domestic relation courts.' The idea itself is much older. In the 19" century, the court for divorce 
and matrimonial causes was established in England to relive the ecclesiastical court of the 


burden of such cases.” 


In India, the Family Court Act was enacted in 1984 and provides for the establishment of 
Family Courts with a view to promote conciliation, and secure speedy redressal of disputes 
relating to marriage and family affairs, and for matters connected with them. The Family 
Courts hear matters relating to marriage, marital breakdown and the welfare of children. These 
courts are trial courts and are presided over by Additional District Judges who undertake trials 


and review evidence. The Family Courts follow the Civil Procedure Code. Family proceedings 


1 https//www.law.cornell.edu last visited on 12-07-2023 
Protection of Women from Domestic Violence Act, 2005 
3The Rise and Fall of the English Ecclesiastical Courts, 1500-1860 
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are generally public but can be conducted in private at the request of the parties or if 


circumstances require’ and it is called in-camera proceedings. 
Jurisdiction of Family Courts 


All Indian matrimonial statutes contain jurisdictional rules. Jurisdictional requirements are the 
same under the Hindu Marriage Act 1955° and the Special Marriage Act 1954°. A divorce 
petition can be presented to the district court within the local limits of whose original civil 


jurisdiction the: 


(i) Marriage was solemnized. 

(il) Respondent, at the time of the presentation of the petition, resides. 

(iii) Parties to the marriage last resided together. 

(iv) | Wife resides on the date of presentation of the petition (if she is the petitioner). 

(v) Petitioner resides at the time of the presentation of the petition, in a case where the 
respondent, at that time, either: resides outside the territories to which the acts 
extend; or has not been heard of as being alive for a period of seven years or more 
by those persons who would naturally have heard of him/her if he/she were alive. 

The applicability of the Special Marriage Act is not restricted to Indians and foreign nationals 
can marry under the Act. The parties need not be domiciled in India to solemnize their marriage 
under the Special Marriage Act. Under the Indian Divorce Act 1869’, a petition in a 
matrimonial cause can be presented in the court of the district judge within the local limits of 


whose ordinary jurisdiction either the: 


(i) Husband and wife reside. 
(11) Husband and wife last resided together. 
Where a number of courts have jurisdiction, a party can choose one of them. Where a court's 


jurisdiction is questioned, preference is generally given to factors that support its jurisdiction.® 
Matrimonial Property 


There is no concept of matrimonial property under Indian law. A woman can ordinarily claim 
maintenance and not a right over the property/house in which she resides. A woman can claim 


"right to reside" in her matrimonial home under the Protection of Women from Domestic 


4Sec. 11 of the Family Courts Act, 1984 
5Section 19 of HMA 1955 

Section 28 of SMA 1954 

7Section 10 Indian Divorce Act 1869 

8 Article 32 of the Constitution. 
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Violence Act 2005.’ Cases under this Act can be filed in the court of the place where the 


aggrieved woman resides. 
Children 


Disputes over children are adjudicated by the courts with the closest contact with the child. 
Therefore, the court of the place where the child resides will assume jurisdiction for any 


disputes over custody and other children-related issues.!° 
Domicile, nationality and habitual residence 
Domicile 

There are two types of domiciles: 


Domicile by origin. An individual automatically acquires the domicile of the country in which 


he/she is born. This remains his/her domicile until and unless they acquire a new domicile. 


Domicile by choice. Domicile of choice is that which the individual has elected and chosen for 


himself to replace his/her domicile of origin. 


In relation to domicile by choice, a man's domicile is the place in which he has decided himself 
and his family will live, with the intention of making it a permanent home. The Apex Court 


has acknowledged the concept of domicile as established under English law." 


A residence of a particular kind. The residence need not be continuous, but it must be 


indefinite and not purely fleeting. 


An intention of a particular kind. There must be a present intention to permanently reside in 


the country where the residence has been taken up. 


The Hindu Marriage Act 1955 extends to the whole of India, and also applies to Hindus 
domiciled in the territories to which the Act extends but who are outside of those territories 
(section 1(2), Hindu Marriage Act 1955). The Hindu Marriage Act 1955 applies to persons 


who are not residing in India but continue to be domiciled in India. 


° Abeyratne, Rehan. "Domestic Violence Legislation in India: The Pitfalls of a Human Rights Approach to Gender 
Equality". Journal of Gender, Social Policy & the Law 
Owww.insightsonindia.com/social-justice/issues-related-to-children 
“https://www.lexisnexis.co.uk/products/all-england-law-reports.htm 
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Residence 


The concept of habitual residence is not defined but is recognized by Indian courts. Indian 
statutes require residence as a ground for jurisdiction. The Supreme Court’ has held that 
residence, for the purposes of the application of Indian matrimonial statutes, does not mean a 
temporary residence but a habitual residence or a residence which is also intended to be 
permanent. The concept of residence is important in India, as the courts to which a divorce 
petition under the matrimonial statutes can be presented include place where either the: Parties 


to the petition last resided or Respondent (or the petitioner if she is the wife) resides. 
Children 


In relation to child custody, the child's interests and welfare is of primary importance. The 
issues regarding child custody are adjudicated by the courts in whose jurisdiction the child and 
the person closest with the child resides. Indian courts can decide on the issue of the custody 
of a child who is a foreign citizen only if the child is within the territorial jurisdiction of the 


Indian courts. 


The Supreme Court of India has held that even where a foreign court has taken a particular 
view on any aspect concerning the welfare of a minor, the Indian courts should objectively and 
independently review the matter. In Uchi Majoo vs Sanjeev Majoo”, it was held by the 
Supreme Court of India that the judgment by a foreign court should only be taken as input for 
its final adjudication. In this case, the Apex Court allowed the trial court in India to hear the 
mother's application for custody of the child. Indian courts believe in the comity of law. 


However, priority is given to the welfare of the child. 
Child support 


In India, the obligation of a parent to maintain a child outside the marriage is same as the 
obligation to maintain the child born within the marriage. The law does not differentiate 
between a legitimate and an illegitimate child. The parent with custody of the child can file for 
maintenance on behalf of the child in the capacity as legal guardian. Such parent can seek 
maintenance in the form of monthly allowance, which would cover the child expenditure on 
education, food, clothing and clothing. Maintenance is usually awarded on a monthly basis. 
The parent can also seek maintenance in form of a lump sum figure, which is usually deposited 


in the form of a fixed deposit in the bank for the purposes of the child's higher education or 


'https://www.main.sci.gov.in 
(2011) 6 SCC 479 
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marriage expenses. To further a claim of maintenance, financial claims in the form of capital 
(to include transfer of property) can be made. The courts may grant security of property to 
secure the claim of maintenance. Indian laws" provide the same rights and claims to children 


whose parents have never married as those available to children born within a marriage. 
Custody and parental responsibility 


There is no standard formula that is applied in relation to custody/parental responsibility 
following the breakdown of a relationship or marriage. The most important principle governing 


the decisions of the courts in relation to children is the best interest and welfare of the child. 


Generally speaking, the mother has a preferential right to the custody of an infant below the 
age of five years and female children. However, where the court upon substantial evidence 
reaches the conclusion that the mother cannot secure the best interest and welfare of the child, 


the primary custody of infants can be entrusted to fathers. 


The courts in India are highly favorable in permitting access/contact/visitation, following the 
breakdown of a relationship or marriage to the parent who does not have custody of the child. 
It is settled law that a child should not miss out on the love and affection of both the parents as 
a result of breakdown of marriage. Depending on the facts and circumstances of the case, the 
courts may permit, weekly, fortnightly or overnight visitation. The court may also permit 


sharing of the holidays between the parents. 
Family Dispute Resolution Mechanisms - Mediation, Collaborative law and Arbitration 


The Indian judiciary has been proactive over the past few years in having a formal framework 
for providing mediation and arbitration services to help litigants resolve their disputes in an 
amicable fashion. Numerous mediation and conciliation centers have opened, which run under 
the supervision of the High Courts of various states. The Supreme Court of India also has its 
own mediation and conciliation centre. In family disputes, the medium for amicable settlement 
adopted is mediation. There is no legal recognition for "collaborative law" in India, but lawyers 
do participate in facilitating settlements. In India, family matters are not the subject matter of 
arbitrations. The mediation and conciliation centre are governed by the rules formulated by the 
High Courts of various states from time to time. The agreements reached under the auspices of 


mediation and collaborative laws have the sanctity of law. Parties who do not abide by the term 


14 https://www.india. gov.in/topics/law-justice 


ISBN: 978-93-95054-65-2 293 


Family Law in India — Growing with Modernity 


and conditions are liable to be sued for breach of contract and may even be liable for contempt 


of court. 


CONCLUSION 


Family law proceedings can have a substantial impact on children's present and future lives 
and, for that reason, opportunities for children to participate in these proceedings are essential. 
Hearing the child's views can significantly improve the quality of the decisions made, as well 
as assist with the child's adjustment to his/her post-separation living and contact arrangements. 
A trend is also evident in national jurisdictions, private international law and human rights to 
pay more attention, and attach greater weight, to child participation to ensure that children have 
a real say in matters that affect them. A general conclusion is that the rights of children in this 
domain are often diffuse and the result of processes developed over time, which has led to 


fragmentation. 
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ABSTRACT 


Family structure is a strong support system in the lives of human society from civilization. And it is a 
place to establish love, peace and security. In this scenario, the governance of human society was 
designed and followed certain rules and regulations for the family system according to their times. After 
the establishment of welfare states, with the advent of civilisation and strategies for development, the 
laws governing family matters also changed according to the object of the welfare state in the 


democratic system systematically. 


With the advent of migration, immigration and globalization, the people of the world are so connected 
and influenced by different cultures and practices. And it has highly impacted human society in its way. 
In this scenario culture in general and family culture in particular changed. Concerning family culture 
in India, we need to update family laws on par with the evolving modern culture which gives solutions 
for numerous issues. Digital technology in general and artificial intelligence, in particular, are not only 
factors of influence but can be utilized for the reconstruction of family laws in India on par with 


evolving modernity. 


Societies in particular and world governance, in general, are moving on par with the influence of science 
and technology. In this scenario, the impact of digital technology on every sector of human activity is 
a debatable matter. Digital technology can help gather and analyze vast amounts of data related to family 
law cases, such as divorce rates, child custody arrangements, and domestic violence incidents. The 
reconstruction of family laws in India with the help of digital technology and artificial intelligence (AD 


can have significant implications for the legal system and society as a whole. 


The reconstruction of family laws in India with the help of digital technology and AI holds great 
potential for improving access to justice, enhancing efficiency, and promoting evidence-based policy 
reforms. By leveraging these technologies responsibly, India can create a more accessible, efficient, and 
equitable family law system. Law is an instrument to deal with the conflicts of interest in society and 
monitor those activities on par with social dynamics in democratic systems that are constantly 
demanding developments for the harmony of society. The paper deals with the importance of science 


and technology and their influence and the law and society, the family structure and its governance on 
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par with the interests of people in a democratic system, utilizing digital technology and artificial 
intelligence for the reconstruction of family laws with evolving modernity in India, and suggestions and 


conclusion. 


Key Words: Family Law, Technology, Artificial Intelligence, Culture, Social reform, Legal Policy. 


INTRODUCTION 


Family structure is a strong support system in the lives of human society from civilization. As 
far as India is concerned it is a place to establish love, peace and security. In this scenario, the 
governance of Indian society was designed and followed certain rules and regulations for the 
family system according to their times. Science and Technology lead the system with the 
consent and influence of human activity either directly or indirectly. In this scenario, digital 
technology and artificial intelligence are working for law and its application in a tremendous 
manner for the cause of social reconstruction worldwide in general and India in specific. 
Artificial Intelligence or AI is a branch of computer science that focuses on creating machine 
that can perform tasks that would normally require human intelligence to complete. The field 
of AI aims to develop software and hardware that can learn reason and make decisions like 
humans with the goal of creating intelligent machines that can solve problems autonomously'. 
The technological aspects such as Artificial Intelligence, and digital world influence on family 
law, body oflawregulating family relationships, including marriage and divorce, 


the treatment of children, and related economic matters. 


Law is an instrument to deal with the conflicts of interest in society and monitor those activities 
on par with social dynamics in democratic systems that are constantly demanding 
developments for the harmony of society. Societies in particular and world governance, in 
general, are moving on par with the influence of science and technology. Reform of the civil 
justice system is a continuous and iterative process to improve the system and ensure it meets 
community expectations. In a rapidly changing society that is increasingly reliant on digital 
technology in all areas of life, the justice system often lags behind. However, changes in 
technology and civil procedure can play an important role in facilitating access to justice, 
bringing about improvements in efficiency and outcomes, and in reducing costs and delay 


across the civil litigation spectrum”. In this scenario, the impact of digital technology on every 


! Darin Thompson, 'Creating New Pathways to Justice Using Simple Artificial Intelligence and Online Dispute 
Resolution’ (2015) 1(2) International Journal of Online Dispute Resolution 4, 10 (‘Creating New Pathways’). 
> Cashman, P. and E. Ginnivan. 2019. “Digital Justice: Online Resolution of Minor Civil Disputes and the Use of 
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sector of human activity is a debatable matter. After the establishment of welfare states, with 
the advent of civilisation and strategies for development, the laws governing family matters 
also changed according to the object of the welfare state in the democratic system 
systematically. With the advent of migration, immigration and globalization, the people of the 
world are so connected and influenced by different cultures and practices. And it has highly 
impacted human society in its way. In this scenario culture in general and family culture in 
particular changed. Concerning family culture in India, we need to update family laws on par 
with the evolving modern culture which gives solutions for numerous issues. Digital 
technology in general and artificial intelligence, in particular, are not only factors of influence 
but can be utilized for the reconstruction of family laws in India on par with evolving 


modernity. 


AI is a subset of digital transformation that involves using algorithms and machine learning to 
automate tasks that traditionally require human intelligence. This can include tasks like speech 
recognition, natural language processing, and image recognition. These AI and Digital 
Technologies can be used for the reconstruction of family laws in India. Family structure is a 
strong support system in the lives of human society from civilization. And it is a place to 
establish love, peace and security. In this scenario, the governance of human society was 
designed and followed certain rules and regulations for the family system according to their 


times’. 
Research Design 


An effort has been made with Secondary sources of reviews and they were comprehensively 
used for analysis as theme of the study. The following objectives and sub themes are structured 
the article and an attempt has been made to study the family law with reference to digital 
technology and Artificial Intelligence (AI). 1. To study the nature and characteristics of family 
laws in India. 2. To evaluate the contributions of technologies and Artificial intelligence on 
family system in India and 3. To assess the positive and negative influences of technologies 


and Artificial intelligence on family laws in India‘. 


Digital Technology in Complex Litigation and Class Actions.” Macquarie Law Journal, 19, 39-79. Available at: 
https://www.mq.edu.au/__data/assets/pdf_file/0012/866289/Digital-Justice.pdf 


3 Good Things Foundation and HM Courts and Tribunal Service, ‘HM Courts and Tribunals Service Face-To- 
Face Assisted Digital Service: A Handbook for Online Centres’ (Handbook, 20 March 2018) 
<https://www.onlinecentresnetwork.org/sites/default/files/online_centre_handbook_v.1.pdf> 

4 Bell, F. 2019. “Family Law, Access to Justice, And Automation.” Macquarie-Law-Journal, 19, 103-132. 
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Understanding family in Indian Society 


The term family is derived from the Latin word ‘familia’ denoting a household establishment 
and refers to a group of individuals living together during important phases of their lifetime 
and bound to each other by biological and/or social and psychological relationship. The family, 
in Indian society, is an institution by itself and a typical symbol of the collectivist culture of 
India right from the ancient times. The joint family system or an extended family has been an 
important feature of Indian culture, till a blend of urbanisation and western influence, began to 
affect in home and hearth. This is especially true of urban areas, where nuclear families have 
become the order of the day. There is no denying the fact that socio-economic factors have 


played their role in the joint family system getting diluted. 


This problem is not new, but constantly increasing. But with the advent of globalization, the 
people of the world are connected and influenced by different cultures and practices. And it 
has highly impacted human society in its way. In this scenario culture in general and family 
culture in particular changed. Concerning family culture in India, we need to update family 


laws on par with the evolving modern culture which gives solutions for numerous issues. 


The nature of family laws in India 

India is a country with diversified cultures and traditions moving with democratic systems and 
its laws governing it are dynamic. Indian society exemplifies multicultural, multi-ethnic, and 
multi-ideological constructions that coexist while attempting to strike a balance between 
harmony and distinctiveness. Referring to family law and its structure, the author prefers to 
move on to post-independent family laws for this article. In this regard, let us examine its 
structure. The structure of family laws in India governs more based on customary law, than on 
the real interest of the people who are facing the family structure and its conflicts. The legal 
system of India is highly complicated. This comprises laws and regulations, as well as 
conventions, practices, and usages. The majority of the Indian legal system is composed of 


civil law, criminal law, and religious law. 


Available at: https://www.mq.edu.au/__data/assets/pdf_file/0004/866290/Family-Law-Access-toJustice-and- 
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Family Law in India refers to the comprehensive range of regulations that govern family 
concerns such as marriage, divorce, inheritance, and so on. When one grants legal validity to 
the status of interpersonal interactions, some legally enforceable rights and obligations develop. 
Family law is one of the most complex and challenging fields. It requires a good deal of 
research, analysis and planning. A family law attorney need to be very familiar with their 
clients’ cases, as well as the laws and regulations governing them. This can be time-consuming 


and often stressful when things don’t go as planned’. 


Artificial intelligence (AI) is changing the way an attorney can do business. From helping them 
to find new clients and manage their workloads to automating tasks that have been done 
manually for decades. Although many lawyers are familiar with Al-powered tools for legal 


research, few understand how they can be used in family law practice. 


Considerations for the Use of Technology 


Although there is some evidence that technology has increased access to the courts (especially 
during the pandemic), as well as to family justice services, the studies also highlighted a 
number of limitations that are also important to consider. One of the main considerations is 
digital inclusivity, where all individuals and communities including the most disadvantaged 
have access and can use information and communication technology. A main barrier to access 
for some, is the availability and reliability of internet services or devices to use the internet due 
to costs or limited services available in rural or remote communities®. This includes the 
potential for technical difficulties while using web-conferencing services or limited ability to 


use some platforms. 


There are few studies that examine the use of technology within the family or civil justice 
system, either in Canada or internationally. The studies from 2010 to 2019 focused mostly on 
supportive and replacement technologies. Starting in 2019, the use of artificial intelligence and 
algorithms for decision-making and automation of court processes were also examined. The 
literature shows there was an increase in the use of technology between 2012 and 2019. During 
this time period, advances in the use of technology were focused on the need for remote access 


and administrative efficiency measures. These included the use of videoconferencing and the 


5 Hodson, D. 2019. “The Role, Benefits, and Concerns of Digital Technology in the Family Justice System.” 
International Family Law Group. Available at: https://www..iflg.uk.com/printpdf/989 

é Cashman, P., and E. Ginnivan, "Digital Justice: Online Resolution of Minor Civil Disputes and the Use of Digital 
Technology in Complex Litigation and Class Actions," Macquarie Law Journal, Vol. 19, 2019, pp. 39-79 
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implementation of online e-filing and scheduling platforms. Technology was not an integral 
part of the operation of the Canadian family and civil justice systems until the COVID-19 


pandemic made technology essential to keeping courts and other services operating’. 


AI technology has the potential to greatly improve the efficiency of family law practice. By 
automating legal research, document drafting, and data analysis, AI tools can save time, reduce 
errors, and ultimately improve the quality of legal services provided to clients. However, it is 
important to consider ethical considerations and best practices when using AI tools, and to 
ensure that human oversight is maintained to avoid any negative consequences. By embracing 
AI tools that are specifically designed for family law practice, practitioners can stay ahead of 


the curve and provide better service to their clients while streamlining their workload. 


Automating Document Drafting with AI 
Document drafting is a significant part of family law practice. Legal documents are required to 
be drafted with care and precision, with attention paid to their content, format and grammar. 


Automation is increasing in the family law sector as it can reduce costs and improve efficiency. 


At its most basic, “artificial intelligence” means computers’ capability to perform tasks that 
typically require human intelligence. “Machine learning” is a subset of AI that involves the 
ability of systems to "learn" and improve tasks over time through additional data and 
experience. Artificial Intelligence (AI) is revolutionizing various industries, and family law is 
no exception. Al-powered technologies have the ability to analyze complex data, learn from 
experience, recognize patterns, make decisions, and interact with the environment in a way that 


simulates human intelligence. 


AI is already making a significant impact in family law through various applications. 
Technologies that automate document and case management, legal research, billing, and 
discovery processes have already been implemented. These advancements streamline tasks, 
saving time and increasing efficiency for legal professionals. The integration of AI in family 
law may provide significant advantages for consumers. It provides greater access to justice by 
offering comprehensive legal information, including statutes, legal concepts, and document 
generation. Al-powered apps facilitate asset and property division, development of parenting 


plans, and document exchanges, potentially lowering legal fees and improving efficiency. 


7 McCue, C., Cowan, R., Quasim, T. , Puxty, K. and McPeake, J. (2021) Long term outcomes of critically ill 
COVID-19 pneumonia patients: early learning. Intensive Care Medicine, 47(2), pp. 240-241. 
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Automation has been used by lawyers for centuries to draft documents such as wills and deeds. 
With the advent of digital technology, many aspects of legal drafting are being automated 
through artificial intelligence (AI)*. 


As technology continues to advance and become more affordable, it is possible for lawyers to 
take advantage of artificial intelligence (AJ) solutions to improve efficiency in their practices. 
For example: 

e Case management software that allows attorneys to manage cases from start to finish 
including document generation, case filing, document review and scheduling meeting times 
with clients; 

e Automated document drafting software that converts documents into PDFs or Word 
documents based on client input; 

e Interview scheduling software that helps attorneys schedule interviews with clients by 
matching them up with appropriate attorneys based on availability; 

e Document review software that helps attorneys identify errors in documents before they are 


filed with courts. 


Analyzing Data with AI 
Analyzing data with AI is the best way to extract insights from large volumes of unstructured 
information. AI tools help you find patterns and correlations in your data, allowing you to make 


better decisions based on facts rather than assumptions. 


Benefits of using AI tools for data analysis in family law practice: 

e Provides a more efficient workflow for attorneys by automating repetitive tasks. 

e Enables attorneys to focus on high-value activities like research, client intake and case 
management. 

e Allows attorneys to create customized reports using their own terms and descriptions. 

The family law practice can be complex and time-consuming, involving legal research, 

document drafting, and data analysis. The advent of Artificial Intelligence (AI) technology has 

the potential to revolutionize the legal industry and improve efficiency in various aspects of 


family law practice’. 


8 Hodson, D. 2019. “The Role, Benefits, and Concerns of Digital Technology in the Family Justice System.” 
International Family Law Group. Available at: https://www..iflg.uk.com/printpdf/989 


? MacLennan, S. 2016. “Empowerment, Technology, and Family Law.” eAccess to Justice. 197-209. University 
of Ottawa Press. Available at: https://ruor.uottawa.ca/bitstream/10393/35566/1/9780776624303_eAccess.pdf 
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Results and Discussion 


On the one hand, digitalisation can contribute to promoting family mobility and ease dispute 
resolution. For instance, the translation of judgements by artificial intelligence (AI) may 
simplify the recognition of families’ documents in the receiving States. On the other hand, 
family legal issues often involve vulnerable parties and, therefore, deserve a specific attention 


within the process of digitalisation of justice. 


Sociologists are interested in the relationship between the institution of marriage and the 
institution of family because, historically, marriages are what create a family, and families are 
the most basic social unit upon which society is built. Both marriage and family create status 
roles that are sanctioned by society. Family as a socially recognized group (usually joined by 
blood, marriage, or adoption) that forms an emotional connection and serves as an economic 
unit of society. Sociologists identify different types of families based on how one enters into 
them. A family of orientation refers to the family into which a person is born. A family of 
procreation describes one that is formed through marriage. These distinctions have cultural 


significance related to issues of lineage!®. 


These recent developments demonstrate the importance for stakeholders to critically engage 
with the future of family laws in India. Despite the constitutional vision of equality, liberty and 
dignity, family laws in India continue to discriminate on the basis of sex, exclude queer persons, 
and fail to account for the plurality of family arrangements outside the heterosexual marital unit. 
Consequently, it is an opportune time to push for a progressive and inclusive family law code. 
A progressive family law reform exercise is not just necessary for queer inclusion and ending 
sex-based discrimination but to expand the concept of the family beyond its present 
understanding of family being defined by only blood, marriage and adoption. Such an exercise 
must be informed by constitutional principles, must recognise the plurality of families prevalent 


in India as well as their evolving nature, while being cognisant of the country’s social context. 
Theoretical Applications 


The sociological understanding of what constitutes a family can be explained by symbolic 
interactionism, critical sociology, and functionalism. Symbolic interactionist theories indicate 


that families are groups in which participants view themselves as family members and act 


10 Michael Legg, 'The Future of Dispute Resolution: Online ADR and Online Courts' (2016) 27(4) Australasian 
Dispute Resolution Journal 227, 227 (‘The Future of Dispute Resolution’). 
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accordingly. In other words, families are groups in which people come together to form a strong 
primary group connection, maintaining emotional ties to one another over a long period of 
time. Such families could potentially include groups of close friends as family. Critical 
sociology emphasizes that the forms that define the “typical” family unit are not independent 
of historical changes in the economic structures and relations of power in society. The typical 
large, extended family of the rural, agriculture-based economy 100 years ago in Canada 
was much different from the single breadwinner-led “nuclear” family of the Fordist economy 
following World War II and different again from today’s families who have to respond to 
economic conditions of precarious employment, fluid modernity, and norms of gender and 


sexual equality!'. 


In addition, the functionalist perspective views families as groups that perform vital roles for 
society—both internally (for the family itself) and externally (for society as a whole). Families 
provide for one another’s physical, emotional, and social well-being. Parents care for and 
socialize children, a function that prepares new members of society for their future roles. While 
interactionism helps us to understand the subjective experience of belonging to a “family” and 
critical sociology focuses on how families configure themselves in response to political- 
economic pressures and changes, functionalism illuminates the many purposes of families and 


their role in the maintenance of a balanced society!”. 


According to the ChatGPT May 12 Version, digital technology and AI can contribute to the 


reconstruction of family laws in India. 


Online Dispute Resolution (ODR): Digital technology can enable the development of 
platforms for online dispute resolution, which can streamline the process of resolving family 
disputes. AI algorithms can assist in analyzing the facts and circumstances of a case, providing 
automated suggestions for resolution, and facilitating online mediation or arbitration. ODR can 
make the process more accessible, cost-effective, and efficient, reducing the burden on the 


courts. 


Legal Research and Analysis: Al-powered tools can assist legal professionals and researchers 


11 Action Committee on Access to Justice in Civil and Family Matters. 2013. “Access to Civil and Family Justice. 
A Roadmap for Change.” Available at: 
https://www.cfcjfcjc.org/sites/default/files/docs/2013/AC_Report_English_Final.pdf7 


12 Robert F. Bales, Talcot Parsons (2013) “Family: Socialization and Interaction Process” Routledge 
Publications 


ISBN: 978-93-95054-65-2 303 


Family Law in India — Growing with Modernity 


in conducting comprehensive legal research. Natural Language Processing (NLP) algorithms 
can analyze large volumes of case law, statutes, and legal literature, providing relevant 
summaries, precedents, and legal interpretations. This can help lawyers, judges, and 


policymakers in making well-informed decisions and formulating legal arguments. 


Predictive Analytics: AI can be used to develop predictive models that assess the likelihood 
of various outcomes in family law cases. By analyzing historical case data and considering 
relevant factors'?, AI algorithms can provide insights into the probable outcomes of cases 
related to divorce, child custody, alimony, and property division. This can assist parties in 


making informed decisions and enable courts to manage their caseloads more efficiently. 


Access to Legal Information: Digital technology can enhance access to legal information for 
individuals seeking guidance on family law matters. Al-powered chatbots or virtual assistants 
can provide basic legal information, clarify legal concepts, and guide users through the process 
of filing petitions or applications. Such tools can empower individuals with legal knowledge 


and increase access to justice, particularly for those who cannot afford traditional legal services. 
CONCLUSION 


Studies have demonstrated that families as a unit are becoming smaller with most families 
living in a nuclear family set up (Cowan and Cowan, 2019!*). Communication plays a major 
role in any family functioning; mental health and well-being of each family member. Many 
families have opted for different ways of communication through social media and other 


technological resources over a period of time. 


In this scenario, the study can conclude by supporting the ChatGPT research preview and other 
related secondary sources in this topic and opening competent researchers to move forward. 
Until the state action concerned these issues towards implementation it will be a continuous 
debate and an inconclusive. Digital platforms can simplify the documentation and case 


management process for family law matters. Al-powered tools can automate the generation of 


13 Greacen, J. 2019. “Eighteen Ways Courts Should Use Technology to Better Serve Their Customers.” Family 
Court Review, 57(4), 515-538. Available at: 
https://iaals.du.edu/sites/default/files/documents/publications/eighteen_ways_courts_s 
hould_use_technology.pdf 


14 Carolyn Pape Cowa and Philip A. Cowan (2019) Changing Families: A Preventive Intervention Perspective, 
Special Issue: The Future of Healthy Families Volume68, Issue3. 
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legal documents, such as marriage contracts, divorce petitions, and child custody agreements, 
ensuring accuracy and consistency. Additionally, digital case management systems can 
streamline the tracking of case progress, deadlines, and court orders, reducing administrative 


burdens. 


However, it is essential to recognize that the use of digital technology and AI in family law 
should be accompanied by robust data protection measures, ethical considerations, and human 
oversight. Family law cases involve sensitive and personal information, and care must be taken 
to ensure privacy, fairness, and accountability in the application of these technologies. The 
reconstruction of family laws in India with the help of digital technology and AI holds great 
potential for improving access to justice, enhancing efficiency, and promoting evidence-based 
policy reforms. By leveraging these technologies responsibly, India can create a more 


accessible, efficient, and equitable family law system. 


In toto, in all walks of life, we can see the domination of technology and AI especially in family 
relationships this is in remarkable move because it is the one which regulate the basic unit and 
fundamental unit of Society. Hence, this limit and contributions of Artificial Intelligence and 
technology play vital role. There is a need for the study in this aspect namely influence of AI 
on Indian family law. It’s clear that since AI acquires essential space, though both positive and 
negative aspects are found in this field and hence, there is a need for reconstruction of family 
law in India. In mean time it’s necessary that family is bound with love and affection, the same 
should not get fade and declined. This should be considered widely and family law can be 
reconstructed carefully with the view of both positive and negative scenarios of family 


situations in India. 
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